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Executive Summary

The New JerseyMunicipal Stormwater Regulation Program born of the Federal Clean Water Agtwas
designedto protect our valuable water resources and the communities they serve.The Programrefers to the
New Jersey StormwaterManagement Rules (N.JA.C. 7:8) to provide guidance on the proper detention,
treatment and infiltration of stormwater generated by land development. There are serious consequences
resulting from improper administration of the Program andthe Rulesincluding: erosion, sedimentation and
pollution, reduced water quality in neighborhood streamsand habitat destruction, harm to parks and other
recreational areas environmental injustice issues due to increased flooding in neighborhoods, damage to
infrastructure including culverts and bridges and other community damages The impacts arereal and
costly to government and private landowners they arelargely irreversible, jeopardize public safety, reduce
property values and alter the quality of life in downstream communities. Although a single development
project may seem an insignificant contributor to water pollution or flooding, cumulatively, norcompliant
projects have resulted in high costs both environmentally and fiscally.

The Delaware RiverkeeperNetwork has produced this Report to expose the inadequacy of the current
municipal stormwater review system The Reportbrings to light numerous shortcomings of the Municipal
Stormwater GeneralPermit in its capacity ofassuring proper implementation of the programas it is currently
implemented and demonstratesthat the program isineffectual in its mission to protectour water resources
and the communitiesthey serve. Giventhe current sensitivity to environmental justice issues, these failings
and the dfects they have onurban and downstream communities are all the more disquieting.The intent of
this Report is toidentify and engenderthe necessary changesndto securethe necessaryenforcement ofthe
Municipal Stormwater Regulations Program and StormwateManagementRules in the municipal review
process by the New Jersey Department of Environmental ProtectigNJDEP)

The Delaware Riverkeeper Network engaged with a number aftormwater experts to review a variety of

projects approved in the Township of Hamilton, Mercer County, New Jersey. Each project was examined for
completeness, accuracy and whether the stormwater syste ET 11T OAA OEA ET QAT O T &£ . Ax =
ManagementRules. The results of this review are soberingThe twelve projects presented in this report

were reviewed for compliance using a standard 100-point scalegrading system tomeasure compliance with

the Rules Gradesranged from 25 to 79 percent, with an average compliancegrade of 42 percent. With

regard to the use of nonstructural stormwater management strategies a primary goal of the program?

the average compliancgyrade was a dismall3 percent.

While this report focused oninadequate reviews conducted by Hamilton Township land use boards, the
Delaware Rverkeeper Network believes based on similar reviewsand experience that non-compliance is
not at all limited to this single municipality. There isample evidence throughout theSate, in other counties
and other towns, that the Municipal Stormwater RegulationsProgram review process is not working and
implementation of the Stormwater Ruless lax, at best

Further, tEO OEA $A1 AxAOA 2EOAOEAAPAO . AOxT OEGO O1T AAOOOAT AE]
responsibilities by the NJDEP with regard to Stormwater Rules review when a pending municipal pilot

program, currently consisting of twenty municipalities, isexpanded to the remainder of the f&te. The

findings in this Report make clear that fundamental changes are necessary to the Municipal Stormwater
Regulations Program before additional authority and responsibility is given to municipalities if we are to

assure that all municipalities uphold the intent of the Clean Water Act. At this point it seems clear theJDEP

and its pilot program must implement the recommendations contained in this Report before the program is

allowed to move forward.



http://www.state.nj.us/dep/dwq/msrp_home.htm
http://www.nj.gov/dep/rules/adoptions/2004_0202_watershed.pdf

Delaware Riverkeeper Network Township of Hamilton, Mercer County, NJ
Stormwater Report

The streams andrivers flowing through New Jersey communities are a vital for the health, safety and future

of our communities. They are an irreplaceable source of freshwater for drinking; they support the fish and

wildlife that are important ecologically and economically to our communities as well as being an important

food source for many they provide us the healthy recreation that allows us to better enjoy our lives, families

and friends; they provide the foundation for healthy environments that support ecmurism, fishing and other

activities that are the base of many local economiesProtecting the natural flows of our streams andivers

protects our communities from flood damages and droughts. It is vital we protect our natural waterways for

the healthand benefitof alt DOT DPAO EI D1 Al AT OAQET 1T 1pmAgramliskesstnfaDtodui 6 O O OT (
success.

The Delaware Riverkeeper Network therefore recommends that changes be made at all levels of the
Stormwater Review process to eliminate the current pliferation of non-compliant projects with specific,
enforceable and appropriate penalties to assure compliance. Changes in the administration of the Municipal
Stormwater Regulations Program are vital not only to protect our important water resources fam pollution

but also to protect downstream communities from flooding and its often devastating effects.

Our specific recommendations are detailed under the Recommendations section of this repddund on
pagel9.

—
SN
| —
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Glossary of Acronymsand Terms

BMP Best Management Practices

LID Low Impact Development

NJDEP New Jersey Department of Environmental Protection

NPDES National Pollutant Discharge Elimination System

NRCS Natural Resources Conservation Service

NSPS Nonstructural Stormwater Management ategies Point System
RSIS Residential Site Improvements Standards

TSS Total Suspended Solids
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New JerseyAnnual Reporting and Review

A productof OEA 51T EOAA 3 O0AO0AO %l OEOITI1 AT OA1T 001 OAAOGETT ' CAT A
$EOAEAOCA %l Ei ET AOEIT 3UOOAI j.0%$%3q xAO EIT OO1T AOCAAA EI
pollution. The NPDESprogram, overseen by the United Stats Environmental Protection Agency (USEPA) and

authorized states, regulates a number of areas including livestock operation, sewer overflows and

stormwater discharges.

Stormwater management is an important aspect of the program; stormwater ¢~ 1
AOT i AAOGAI T PAA AOAAO AAOOEAO A OECI EAEAAT O AiT ®10 1 £ E
Al OOES | £ A OOistoiliish, runoff GotmEphridng BIE, EoAdwas FT'LSt _F'}t*_s*l‘-

e Initia

roofs and other surfaces collects oil, brake dust and othesurface and airborne
pollutants. Even greater areasof compacted landscaped areas, including
suburban lawns, shed pollutants in the form of nutrientrich fertilizers and
chemicals These pollutants are thercarried untreated, via overland flow or
storm sewers, to area waterways. Growing areas of impervious surface i
commercial and residential areas prevent stormwater from percolating into the
ground, hindering both the natural process of pollutant removal by soil
microbes and recharge to underground aqgers. Pollutant removal is a key
element of the NPDES program, as is flood mitigation through onsite detention o
and groundwater recharge.

surface runoff
from a rainstorm
carrying up to 90% c
all contaminants,
including bacteria;
hydrocarbons and
heavy metals

Concerns over the proper management of stormwater have proliferated in New Jersey in recent years not

only because ouwu understanding of the implications of mismanagement has grown, but also because
development in the Sate has proliferated. New land development has sprawled outward from older urban

AOAAOh OOAT O&I Oi ET ¢ POAOGET 001 U Ong Axpdddedofiintpdridous@iack AT £E AT A
Stormwater-related problems due to this intense land development and their resultant costs, both
environmental and financial? have mushroomed in importance.

)y O EO ET OEEO Ai1 OAgO NADESPHake Il RMleS Bplblistedl in Oécembd A99% tAak0 ! § O
the NJDEP initiated the Municipal Stormwater Regulation Program in February 2004, overseen by the
Division of Water Quality, Bureau of Nonpoint Pollution Control. At the same timthe NJDEP promulgated

the Stormwater Management Rulg initially overseen by the Division of Watershed Management. The
Residential Site Improvement Standard¢RSIS) NJA.C. 5:21, which establish technical standards that include

streets and parking, water supply, sanitary sewers and stormwater managememtiere amended to include

the provisions of the Stormwater Management Rukein Subchapter 7. In December 2008, nearly all of the
stormwater functions of the NJDEP were assigndd the Bureau of Nonpoint Pollution Control, including the
management of the Stormwater Management Rue

.Ax * AOOGAUBO 3071 O x AGpedy mardatdyCslandaridsOto @@rbl Asstormwater from
development and re-development, and those standards aredetailed in the New Jersey Stormwater Best
Management Practices Manual. The Municipal Stormwater GenerBermit was created to ensure that
stormwater Best Management Practices (BMPs) were being followed for athunicipal functions and land
development projects approved after the program went into effect, in Februarg004. Through the permit
program, municipalities report annually to the Sate on their program& efficacy with regard to upholding and
enforcing theintent of the NPDESprogram.



http://www.state.nj.us/dca/codes/nj-rsis/index.shtml

Delaware Riverkeeper Network

Township of Hamilton, Mercer County, NJ

Stormwater Report

In the last five years,the State of New Jersey and its municipalities have significantly improved their

stormwater management rules and ordinances in an effort to reduce stormwater impacts.

In 2004, new

statewide stormwater program regulations were enacted including the N.J.A.C. 7:8 Stormwater Management

Rules and N.J.A.C. 7:14A Chapter 25 Municipal Stormwater Regulations Program.

Theseenéate

regulations reflected significant advances in the understanding of stormwat, its causes, and its prevention
and mitigation through BMPs expanding management to include the essential elements of runoff peedte,
groundwater recharge, water quality and public safety all in a nonstructural context . A x
Stormwater ManagementRulesthoroughly acknowledge the importance of preventive nonstructural BMPs,
as well as the full range of mitigative structural BMPs in its program. The Municipal Stormwater Regulations
Program requires that all municipalities adopt ordinances which, at a minimum, satisfy the Sate
requirements. Enforcement of New Jerseyd Stormwater Management Rules at the local level is critical
since land use decisions are made by each municipality.

o

Nonstructural stormwater management strategies ai@ specifically defined in the New Jersey
Stormwater Management Rules; instead the following strategies are identified in Sectiéi37:8
of the Rules:

Nonstructural stormwater management strategies incorporated into site design shall:
1.

Protect areas thatprovide water quality benefits or areas particularly susceptible to
erosion and sediment loss;
Minimize impervious surfaces and break up or disconnect the flow of runoff ove
impervious surfaces;
Maximize the protection of natural drainage features andetegon;
Minimize the decrease in the "time of concentration” from grenstruction to post
construction. "Time of concentration” is defined as the time it takes for runoff to travel
from the hydraulically most distant point of the drainage area to thénpof interest
within a watershed;
Minimize land disturbance including clearing and grading;
Minimize soil compaction;
Provide lowmaintenance landscaping that encourages retention and planting of native
vegetation and minimizes the use of lawfestilizers and pesticides;
Provide vegetated openhannel conveyance systems discharging into and through stable
vegetated areas; and
Provide other source controls to prevent or minimize the use or exposure of pollutants ¢
the site in order to prevent ominimize the release of those pollutants into stormwater
runoff. These source controls include, but are not limited to:
i. Site design features that help to prevent accumulation of trash and debris ir
drainage systems;
ii. Site design features that help to prevedischarge of trash and debris from
drainage systems;
iii. Site design features that help to prevent and/or contain spills or other harmful
accumulations of pollutants at industrial or commercial developments; and
iv. When establishing vegetation after land didtance, applying fertilizer in
accordance with the requirements established under the Soil Erosion ant
Sediment Control Act, N.J.S.A. 438%et seq., and implementing rules.

*AOOAUB O

~—
~
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7~ ™\ Through the Stormwater Regulations ProgramAnnual Report and
) Certification, each municipality reports to the NJDEP regarding the
State auditors never i 61 EAEDAIT E O UbttOthefodran b dnbwkrkg a series
materially verify whether a of questions Important in a self-reporting system, theSate has the
municipality is upholding authority to audit each municipality to ensure the proper actions
the Stormwater are being taken and the municipality is, in fact, compliant.
Management Rules. Significantly and unfortunately, Sate audits do notinclude reviews
¢ J of municipally approved projects for compliance with the Rules.

Instead, auditors complete the audit througha review of the
i O1 E AE D A irdpdt bdOnte®iduis AEith municipal employeesz T AOAO 1T AOGAOEAIT 1T U OAOE £L

contents byascertaining whether thei OT EAEDAT EOUB8 O O @daidriphtlll tbedFtoknivater ET OA OB
ManagementRules

The pursuit of longOAOI OOAAAOO ET . Ax *AOOAUBO OSHbréne sndadnd O 1 AT AC
review, modification and refinement of program elements. The NJDERormwater BMP Technical Committee

examines whether program standards adequately protect our land and water resourcesicluding whether

individual requirements are either too severe or not stringent enough Unfortunately, their review does not

include a full program evaluation of whether Sate requirements are being properly implemented by

municipalities in the field, including whether land development projects approvedoy municipalities reflect

the DAOASGO Ei POT OAA ADPDPOI AAE HITAI O@HKOI &EALO ADOTI A AIGBAG AD OB A
whether the state has the resources and the resolve to monitor and enforce compliance by the municipalities.

report to indicate the DA OAS O T OAOAIT lthe MPDEPrbgEak.] Thd NIBHP Geieasets Municipal

Stormwater Regulation Program Status Report Summary 2Q@008 which shows nearly flawless
performance for allof the OAOAG O | OT EAEPAI EOEAOS 4EA $AT AxAOA 2EOAO
of the findings in this report, sees thestatus of the Municipal Stormwater Regulations Program very

differently.



http://www.state.nj.us/dep/dwq/pdf/msrp_summary_report_2008.pdf
http://www.state.nj.us/dep/dwq/pdf/msrp_summary_report_2008.pdf
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How It Works
('-1:9‘;8 o 1970 6}77
ederal Government U.S. Environmental Sweeping amendments to tHeederal Water Pollution Control Ame enacted; it

Federal Water
Pollution Control Act

Protection Agency

is enacted - the first (,UfEPAlﬁ EStab“_,_S hAEd, “
major U.S. law to aidz LINROS
address water health and safeguard

Qollution . the natural
6972

USEPA

National Pollutant Discharge Elimination Syste(NPDES)
iscreated under the Clean Wate
[discharges] of pollutants from any point source into

the nation's waters except as allowed under an NPDES

becomes commonly known as ti#ean Water Act Amendments include:

® Established the basic structure for regulating pollutants discharges into
the waters of the United States.

® Gave USEPA the authority to implement pollution control programs

such as setting wastewater standards for industry.

® Maintained existing requirements to set water quality standards for a Il
contaminants in surface waters.

® Made it unlawful for any person to discharge any pollutant from a point

source into navigable waters, unless a permit was obtained under its
provisions.

® Funded the construction of sewage treatment plants under the

constru ction grants program.

Recognized the need for planning to address the critical problems
posed by nonpoint source pollution.

b

permit.”
(-1999 2004
USEPA In response to the USEPA NPDES Phase Il Rulé3,Bhet. of Environmental Protection (NJDERJcts

TheNPDE®hase Il Rulegquire
municipal ities to develop a stormwater
Kmanagement progra m.

2004 604 \
(2004 I

NJDEiv. of Water Quality, Bureau of Nonpoint Initially overseen by th&lJDE®iv. of Watershed
Pollution Control Managementbut transferred in Bureau of Nonpoint
e Municipal Stormwater Regulation Program, 2008 Pollution Control
authorizing stormwatedischarges. To NJDEBiv. of Water Quality, Bureau of Stormwater Management
Nonpoint Pollution Control N Rulegefer to the
e Stormwater Management Ruleset the :'I/ New Jersey Stormwater
2004 framework fqrthe _Siate's Phase Il _ Best Management Practices
NJDE®iv. of Water Quality, Bureau of Nonpoint :Tﬁ;?%i?;?;f:i:gtgr:gss'zggg;?Jggfg:r;zlnznjse. Mangal (B_MP manuafjo
Pollution Control -} provideguidance to address
Municipal Stormwater General Permit Prograis the standards in the
createdto oversee the administration of the 600 4 \ proposed Stormwater
Municipal Stormwater Regulation Program NJ Dept. o€ommunity Affairadopts the Management Rules.
Stormwater Management Rules into the \ J
Residential Site Improvement Standards (RSIS)

which establib technical standards for streets and
parking, water supply, sanitary sewers, and

\stormwater management -/

The National Pollutant Discharge Elimination System (NPDES) Oversight Process

NPDES Phase Il Rules

Stormwater Regulations Program NJDEP Municipal Stormwater Regulation U S E PA

MumCIpa“tleS Annual Report and Certification
Program Status Report
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Hamilton Township Annual Reporting and Review

Hamilton Township in Mercer Countyis one of. A x * A O/QA ubdo ~N
largest townships, with a total area of 40 square miles and an

estimated population of 9,400 people in 2008 The Flash Flood

Township encompasses a number ofsomewhat distinct Asudden local flood of great
communities as suburbs of the Sate capital, Trenton. A volume and short duration

patchwork of land uses exissx EOEET (AT ET1 OT | 60 AT OT AufkdEelniddion edu
from densely developedcommercial districts to agricultural
lands, with the bulk of the Township containing medium- and
low-density residential development The stormwater runoff
generated by the Dwnship travels in part via the Assunpink
Creek and its tributaries tirough Trenton to its confluence
with the Delaware River Significantly, the Assunpink Creek
has a weltknown history of chronic flash flooding. \ _)

AFlash Floodives short notice
and moves sdast that it is
particularly dangerous to people
andproperty in its path.

http://www.fema.gov/

Hamilton Township is no exception tothe high performance reported in the NJDEPMunicipal Stormwater
Regulation Program Status Report Summary 22008; in its Tier A Municipal Stormwater General Permit
Annual Report and Certifications 20052008, OEA 41 x1 OEED dathOyedk @Othe Gollodifgd
guestions:

r “

Are you ensuring that any residential development and redevelopment projects
that are subject to the Residential Site Improvement Standards for stormwater
management comply with the design standards in the StormwadManagement
Rules at N.J.A.C. 758

Are you reviewing projects as part of your site plan and giiision approval o
DOl AAGO O1T A1 OOOA OEAO OEAU ATipiuU xEC
stormwater control ordinance(s)?

. o

$AOPEOA (AT EI O 1 41 xtheCobdved siaemeAtslOFELO | ADEAKADAE 2EOAOCEAADA
review of the 4 1 x1T OEED8O OO1 Of xAOAO OAOEAx POI AAOGO EAO OAOAAIL .
neglect on the parts of both the project applicants and th&ownship, specifically inOEA 41 xiee®E D O
process. In each of the projectswe reviewed, the Township engineer, oftenwith support from land use

board engineering consultants failed to identify multiple omissions, flawed assumptionsor miscalculations

on the part of the submitting design engineer During our preliminary document review it became apparem

that vital documents including the Stormwater Management Report, containing the most basic and

fundamental information necessary for project approvalwere often never presented to the Township. An

informed and consequently accurate interpretation of tlese projectswas not even possible by the Township

Planning Board or Zoning Board of Adjustment.

Clearly, the Township Planning and Zoning Boards do not appear to havesalid understanding of their
responsibility to uphold and enforce the SO A O$tdin@vater Management Rules. Each of the Township
approved projects reviewed for this report failed to completely fulfill the New Jersey Stormwater
Management Ruleérequirements.

10
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Hamilton Township has continued its poor practices despite ongoing efforts of community and

environmental groups to bring to the attention of OEA " 1T AOAO OEA OEI OOAT T ET CO 1 &
stormwater systems through independent project reviews presented directly to the BoardsEvenwhen the

Planning Board was pesented with specific evidence that the Hamilton Station project was necompliant,

the Board through its Resolution of Memorializaton OOPAAE AEAAT 1 U8 OAEAAOr AAY OED-Z
Applicant does not comply with and satisfy all prior and present NJDERPOT O x AOAO 2ACOI AGET 1 0856

The evidencel £ OEA DOI EAAOEO £AEI OOA O1 Al | véab thntaineddeam OEA . *
independent review conducted by a licensedrofessional engineer with career specialization in stormwater

and floodplain management; it was presented to andsummarily rejected by theBi AOA AAOPEOA OEA O
twenty-OE@ DI ET OO0 1T &£ Ai 1 OAT OEI T xEOE OEA IbmultigleAnsténged, OOT O x
community and environmental groupshave resorted to litigation in order to protect the communities they

serve. Some of the projects in this report have been litigated in the courts with cases reversed or remanded

back to the land use board for Stormater Management Rules administration and complianceeasons.

/ Whose Job is it Anyway? .\

New Jersey Planning and Zoning Boards have long been unclear on their jurisdictior
stormwater reviews. The NJDEP further confuses the matter by issuing letters confirmi
review and approval of projects although the NJO®B no authority to approve stormwate
projects under the Municipal Land Use Law, local ordinance and RSIS.

For the Care One project, the NJDEP issued a letter to the applicant's engineer confirm
review anddetermination that the project..is desgn[ed] to meet the groundwater recharge
stormwater quality, and stormwater quantity standards..." A subsequent "confirmation" le
gla AaadzSR GSy RlIea fFGSN) adrdAay3a GKIFQ
YEYF3ISYSyd LI I fySddS NRBER I @AAIK2 NIl k8zy RSNAR G | Yy R
to the Hamilton Township zoning board to prove that the Department approved the stormw
management plan for this project."

Armed with these letters, and before expert witnesses coulstitg as to whether the Care On
stormwater plan was in compliance, the developer applicant successfully argued to the Boar
there was no need for further inquiry into this issue because the NJDEP had approved the |
T despite the fact thathe NJDEP has no local authority to approve stormwater projects unc
RSIS.

This fact was borne out in the case of Christopher Estates, where the court found tha
Planning Board had not performed its duty to review and approve the stormwater design.
court concluded that the Phase Il Stormwaterrégulations do not provide for [NJ]DEP review
determine such compliancénstead, it is the responsibility of the municipal land use agenc
RSGSNN¥AYS O2YLX AlIYyOS ¢AGK GKS tKIFasS LL NB

- _/

11
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The rgection of professional review in the Hamilton Station caseoccurred five years after the SOAOA S O
Stormwater ManagementRules took effect at the municipal level through th&SIS It is clear that the passage

of time has notimproved the understandingor the administration of the Rules enacted through the municipal
ordinance and RSIS This is despitethe active efforts of local nonprofits, including through third -party
review, to educatethe Township land use boards.

The 2007 and 2008 Hamilton TownshipAnnual Report and Certificationsstate that 120 and twenty -five
projects, respectively,were subject to the StormwaterManagementRules through RSIS. Evidence presented
in this report strongly suggests thatthese projects were very likely alsononcompliant with the Rules.

12
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Our Review Process

The Delaware Riverkeeper Network has conducted a review of stormwater program implementation to

inform and assist New Jerseyand the EPAin achieving longterm success inOE A 3 €dkniwAtérO
management program. To undertake this study,the Delaware Riverkeeper Network engaged with
consultants that are respected subject matter experts, each possessing extensive technical experience in
stormwater management. These consultants were asked to examine a nioen of projects in theTownship of

Hamilton, New Jerseyfor completenessand accuracy, and ultimately to determine whether the stormwater

system for each project honored theequirements and intentil £ . Ax * A OO A Wan@yeBettiRui@é. x AOA O

Project consultants include:
e Princeton Hydro, LLC, Ringoes, New Jersey
e Emerald Environmental Solutions(formerly J and E Consulting)Pennington, New Jersey
e Meliora Environmental Design Kimberton, Pennsylvania
e CH2M Hill, Inc(purchasedCahill Associates, Indn November 2008, Philadelphia, Pennsylvania

At the beginning of the review processthe Delaware Riverkeeper Networkdirected Cabhill Associates, Inc.
(Cahill) to evaluate land development projects and their stormwater componentsunder the Stormwater
Management Rules in Hamilton Township, Mercer County. This study walaunched to evaluate how this
typical Tier A New Jersey municipality(equivalent to EPA Municipal Separate Storm Sewer SysterfiviS4
community) was implementing its stormwater management program with regard to development approvals.

In the initial review, Cahill faced a number of difficulties, not the least of which was the inability of the
Township to produce the necessary documents for a complete review of the projects of interest. Even after
multiple requests by Cahill andthe Delaware Riverkeeper Network the Township was unable to produce the
necessary documents. Of the fourteen projextthosen for review, ten were unable to be evaluated due to lack
of proper documentation. Inmany instances, vital documents including the Stormwater Management Report,
Environmental Impact Statement (if not waved in the approval process) and Subsurfacand Geotechnical
Evaluations were unable to be obtained.

A continuation of the review was lead by Princeton Hydro, LL@nd sub-contractor Emerald Environmental
Solutions to produce this document. Princeton Hydro ancEmerald Environmental Solutionscontributed
comprehensive reviews of each of theprojects, with Emerald Environmental Solutionsproviding in-depth
computations and model simulationsfor five sites, which were synthesized into this report. CH2M Hill, Ing.

and Meliora Environmental Design have provided peer review of the document. Project summary

ET £ Oi AGET T h ADPPI EAAOGEITT 10i AARO AT A ADPDPOI OAI AAOGAO
Memorialization.

The Delaware Riverkeeper Networkreviewed the results of hese studies to identify recommendations that
can be put into action(most of them immediately,and others with minimal effort) to improve the oversight of
stormwater management implementation in New Jersey at the local level. These recommendations foomns
municipal-level implementation with audit and enforcement by the NJDEP. By acting on the
recommendations below, New Jersey will move its stormwater management program toward lontgrm
successand have a stronger likelihood of achievingits goals of protecting citizens and valuable land and
water resources. Failure to act on these recommendations will ensure a program that fails to fulfill the
mandate and legal obligations of the Clean Water Act and contirei® compromise and jeopardize the health
and safety of New Jersey communities, including the State Capitol of Trenton.
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Delaware Riverkeeper Network Township of Hamilton, Mercer County, NJ
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Results of this Report

The results of his Report are sobering. Detailed reviewsith, in some casescorrections to calculations and
modeling, have shown thatHamilton Township projects frequently fail to comply with the suite of goalsand
requirements in the Stormwater ManagementRules, whether they are promulgated through the Residential
Site Improvement Standards or through local ordinance.

Most disturbing is the lack of attemion paid to, and non-compliance with, the nonstructural stormwater
managementstrategies, a central tenet of the RulesThe Rules specify:

7:8-5.3 Nonstructural stormwater management strategies

(a) To the maximum extent practicable, the standards MJ.A.C. 7:B.4 and 5.5 shall be met by
incorporating nonstructural stormwater management strategies at N.J.A.C.-78&3 into the
design. The persons submitting an application for review shall identify the nonstructural strategies
incorporated into the asign of the project. If the applicant contends that it is not feasible for
engineering, environmental, or safety reasons to incorporate any nonstructural stormwater
management strategies identified in (b) below into the design of a particular project, dipplicant
shall identify the strategy and provide a basis for the contention.

- ~ Although it is a common practice for land developers to maximize
the amount of ratable area when designing a sitgnd in so doing to
The overall compliance grad marginalize or compromise stormwater management features, it
appears the Township itselfwas unconcerned with this practice. It
is disturbing that the Township, whose primary directive is to
) protect the health and safety of its citizenstegularly permitted this
acCe %.u M HY practice to the detriment of the wider comnunity and the City of
Trenton downstream.  For example, while some projects are in
\ J areas where limited space fomonstructural stormwater strategies

may make it difficult to require them, the Township allowed projects
like Sawmill Estates, sited on a large parcel in a rural setting, to omribnstructural stormwater management
features. Nonstructuralstormwater features are an integral facet of the Rles and their inclusionis central to
the effective implementation of the program. As can be gleaned by reading the following project summaries
and looking at individual project matrices andthe summary matrix found in Appendix B, satisfaction of the
nonstructural stormwater management strategies is woefully poor. On average, overall compliancé the
reviewed projects with the Stormwater Ruleswas 42%, with an average compliance ofLl3% with regard to
the use of nonstructural stormwater management strategies a primary directive of the program.

for the reviewed Hamilton
Township projects was an

Other parameters measured in this analysis are also disappointing. Misinterpretation of the Rules, incorrect

usage of data andpparent carelessressare evident in the lack of compliance with groundwater recharge and

runoff quality and quantity, each also a central principle of the RulesIn many cases, it appears thahe

submitting project engineers were often ignorant, and sometimes purposelyACi ECAT Oh 1T £ OEA 20I
and calculation standards and requirements.  Close examination of some of the projects suggest that

AAl AOI AGET T O 1 Au EAOA AAAT Oi AOGOAGCAAG AU OEA Faldil EAAOD
example, Christophe Estates used a Runoff Curve Number (RCN) of 81 a number provided, as required, by

the TR-55 Manual~ in the calculation of areas However, a RCN &9.5 was later used in the hydrological

analysis ? a number that does not exist in the TFB5 Manual, it is unclear where this lower number

originated but it is clear that by using it, the calculations just barely satisfied the peak flow reduction
requirements.
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Where the Township review should have reduced or eliminated technical errors and the implementati of
inadequate stormwater management systems, it appears that thiel x T OEED8 O AT CET AAO xAO Al
the Rules or negligent in his responsibility for upholding them.

In multiple Resolutions of Memorialization for project approvals, the Hamilton Township land use boards

OOAOA OEAO OEA OADPDI EAAT O OEAIT AiTibPIU xEOE All OARN(
specifications or further review to ascertainif or how those requirements would be met and wthout a
i AREATEOI OO ET bI AAA OI AOOOOA Al i bl EAT AAs8 4EEO E

Stormwater ManagementRules and more important, that the Rulesare not given the proper attention the
Municipal Stormwater Regulations Programdemands. There seemsa pervasive strategy to use a statement
that projects must comply with the law as a replacement for ensuring that nenompliant projects in factdo
comply with the law.

The Planning and Zoning Board members, municipal and applicam@gineers, attorneys and applicants are all
neglecting the important and primary goals of the Stormwater ManagementRules. By failing to thoroughly
assess projects and prevent nocompliant stormwater systems from being implemented, theTownship is
not in compliance with its Municipal Stormwater General Permit and, by extension, the federally mandated
Clean Water Act.

The NJDEPaudit and review processesshould have served to identify and correct these failings In addition

to documenting theTi x T O Ef&ilibgs,¢his report reveals the shortcomings ofthe NJDEFnN performing the

vital task of auditing the Ti xT OEED8 O B OI1 C O A iMstekbsbniadethy Ak KIAEPEVedtigator on

OEA 471 x1 OEEDPG6O #1101 Pl EAT AA %OAI OAOE kated dvér Anultipl© B OAT AA )
suggesting that the report itself was simply duplicated annually without thought or review. Most troubling,

theSOAOA S O OA O mdapabl®dirévéalin® &nd Eodecting these shortfalls in the system.

The following easily recognized error was repeated in both the 2007 and 2008 Compliance Evaluation and
Assistance Inspections:

10A00ETTqg O0)O OEA - 01 EA
the permit? [N.J.A.C. 7:14Aw 8 1 Y 0

EDAI EOU AT &£ OAET ¢ OEA 0OOT1 Oi

Answer: The inspectoO OAOAO OEAO OEA 41 x1 OEED EO O)1 #11 bl EAI
OEEO EO OAT £ OAAA OEOI O&E (AT EIOIT (AAT OE $APAOOI A

Stating that the Municipality is enforcingits stormwater control ordinances through its Hedth Department is
a wholly inappropriate answer to this question under any circumstancessincethe Health Department has no
oversight or enforcement of stormwater reviews in the land use approval process This response
demonstratesthe ET O b A fadh lofGu@owledge about simple elements of the review anthis section of the
Program.

As demonstrated in each of the project reviews conducted for this report, the core requirements of the Rules
were not upheld bythe Township. This is despite the effots of the Delaware Riverkeeper Network,Save
Hamilton Open Spacethe Pond Run Watershed Associatigrthe Sierra Club,and other non-profit groups
active in the community to bring this issue to the attention of the Township. These groups hawxpended
tremendous resources inan effort to assurethe Stormwater ManagementRules are adhered toin order to
protect the surrounding communities and their water resources
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In all cases, the efforts have beenpoorly received - in some circumstances
received with notable hostility - by the Township and no attempt has been
made by the Township to changeits review process. Some ofthe projects in
this report have beerlitigated in the courts with cases reversed or remanded
back to the land use board for StormwateManagementRules administration
and compliance reasons This should haveclearly demonstrated to the
Township that better reviews and actions were required, and that enhanced ) ‘
receptivity to the input of the community groupsis more than warranted. /"”/ RN

’ 7z ~ 7
NXGKS (26

Failure to protect our water resources and the communities they serve . :
planning board failed to

produces both tangible and intangibleharms. The economic costs are| .~ 1 "
undeniable: increasing flood damages,growing needs for emergency RS S N A Y.S At

! ) regulations established by
response loss of property, damage to infrastructure, and environmental the [NJDEP
degradation are all costly consequences of improper stormwater | ’J
management Additionally, deferred costs from failing stormwater systens o 3 4
are passed to the communities that contairthem becausethe municipality must assumeresponsmlhty for
failed systermrs. Equally important, theunseen costsof emotional distress loss of work days for both flood
victims and flooded communitiesJoss of quality of life and loss of safety both perceived and reak arefar-
reaching and ofen difficult to reverse.

14
r>

Although this report highlights the shortcomingsof only A OET CI A O1 x1T OEEP38 O OAOEAX
Riverkeeper Network believes that these shortconmigs are endemic throughout the tate. Compounded, the
resultant impacts arereal and costly to government and private landownersthey arelargely irreversible,
jeopardize public safety, reduce property values and alter the quality of life in downstream communities
across the Sate. The Municipal Stormwater RegulationsProgram isunable toassure proper implementation

of even their most basic elements and thus armeffectual in achieving the goal of protectingvater resources

and the communitiesthey serve. Inthe current political climate, which is sensitive to environmental justice

issues, these failings are all the more disquietingBecause it is downstream fromHamilton Township, the

City of Trenton suffers from the poor stormwater management implementation of its upstream neighbavith
dramatically devastating results

Often misperceived as a financial burden to developeran impediment to profitable development and an un
funded mandate by the municipality Stormwater Best Management Practiceare often not enforced by a
township, whether for short-term economic gain orbecause ofpolitical favoritism. The resultant costs of a
failing system are @ssed on to he wider community, which includes thetownship itself, through municipal
maintenance of the system or, worse, through the reduced quality of life or imperiled safety of its residents.

P (

) O EO OEA $A1 AxAOA 2EOAOEADD ARE 0.000 OIEddgd, @Hickl@dEo®@ EIOE AOB A

responsibility to uphold the Stormwater ManagementRules through their review process in order to protect
and serve their residents surrounding ecosystemsand downstream communities and second the SaOA 8 O
responsibility to audit and enforce theMunicipal Stormwater Regulations Programfor the same reason. |If
these agencies are negligent in their duty to prevent development that endangers residents, who then is to be
held responsible?
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How muchwater?

The Stormwater Rules require sites to maintain groundwater recharge or infiltration for-ylear2storm. In our
detailed evaluation of four case studies in this report, it was found that only one project recharged more than
required while three reharged less than requiredSince all but one of the twely@oject reviewed in this report
failed in meeting thegeneralstandards, an average ratio of 1:12 was used to show the ratio of project compliance
to failureusing the sample set to extrapolatbda average volume not infiltrated for each project

This averagavas then applied to Hamilton Township's reported }#6jectsin 2008 and 2%rojects in2009 for
projects reviewed under the municipal ordinance and RS volume of water not rechargday these projects

is estimated at 71,000,000 gallopsr year. This volume wouldverfill ¢ NSy 2y Qa {dzy bl A2yl

twenty feet.

r B
The amount of water sent downstreaeach yeawould
overfill the Sun National Bank Center
by 20 feet!

CKI GQa Sy2dzZaAK ¢ SNJ
100 foot long blue whale!

Water extends
over ceiling

20 feet

Sun Nation Bank
Centerceiling

70 feet

A Blue Whale!
100 feet
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Context of this Report

Urbanization of Hamilton Township has resulted inpervasive watershed floodingand degradation This is
especially apparent in the Assunpink Creek watershednuch ofwhich lies in Hamilton Township, with its
outlet in the City of Trenton Since themid-1960s, the United States Department of Agriculturez Natural
Resource Conservation ServicdNRCS) with partners that included the NJDER Mercer and Monmouth
Counties, Hamilton Township, and the Freehold and Mercer County Soil Conservation Distrjdtas been
battling the repetitive flooding of the Assunpink Creek and its tributaries, with special attentionpaid to Pond
Run.

While early action by the USDANRCSIlooked at modifications to farming practices,it was coupled with
structural measures in the early to mid1970s to address thedevelopment changes in the watershed and
large flood events occurring at that time. This resulted in four floodwater retarding structures and four
multipurpose dams and over two miles of oncrete-lined channel replacing the natural channel of Pond Run.

Hamilton Township still has medium flood vulnerability, as reported inthe 2008 A Multi-Jurisdictional Flood

Mitigation Plan for the Nontidal, N. J Section of the Delaware River Basia plan spearheaded by the New

Jersey Office of Emergency Management, the Delaware River Basin Commission and the New Jersey
Department of Environmental Protection. In this plan, Hamilton Township shows interest inmitigation

actions that include structure acquisitions, elevation of utilities, and flood warning systems. Hamilton

Township noted in the plan that O) T AAAEOEI T ¢ OI x AOAOOGEAA &I TTA AT

channelization], culverts under the D&R canal have been reconstructed to increask # A A B MénHtGnU 8 0
Township lists as Flood Mitigation Goals:

Flood damage prevention enforcement through township codes and ordinances, and;

#11 OET OA AT A AgPAT A (AIEI OT180 PAOOEAEDPAOETT ET Ol
This report demonstrates that, although it reports that it is OOE CT OT 601 U A1l £ OAAO OEA O0E
2 AC Ol AcorisibténtOngth the high priority goal in the Multi-Jurisdictional Flood Mitigation Plan, Hamilton
Township is not enforcing its Stormwater Management Ordinance and ¢hRSIS.Such a deviation from the
standards in the local ordinance jeopardizes the CommunitiRating System credits awarded bythe Federal
Emergency Management Agency

Economic stress and other consequencesof poor stormwater management enforcement by Hanfion

Township are not limited to its jurisdiction; the downstream City of Trentorh x EOE OEECESd Al T T A O
suffers from the inaction of the municipality. The Assunpink Creek flows through the center of Trentonand

the City is at the mercy of its upstream neighbor for much of its increase in flooding over natural levels.

According to the City of Trenton, New Jersey, Natural Hazard Mitigation Plan O4 EA 11 0O OECI E £EA,
hazard to which the City of Trenté EO A@bi OAA EO MAhannaiesithdt theemdjofit\dE thes 8 6 4 E/
flood-DOT T A AOAAOG 1T £ OBSunpmEDHOAME 1 OLT OSOEAAA AT BBAGARAT 1

OEOAAOAT OEA OEAAEI E Qus tolth&EfreQuenty ot ASDNpBkCredD@IET ADORO O8 AOAT

AOOET ¢ OAlI AGEOAIT WhePl OWE 1M ACA EGEAAG 1A A1 11T AET ¢ O8B8EAO ¢
the problem has gone past the level of nuisan@eand furthermore that Gnany areas adjacent to the
Assunpink# OAAE &I T T A Al 1100 AT1TOAI1U88606

A report titled Geomorphic Assessment, Pond Run at Veterans Bgrierinceton Hydro for the Pond Run
Watershed Association concludes that Pond Run upstream of the flood control reservoir in Hamilton Park is
destabilized with stream downcutting and widening. While habitat deterioration is clearly evident sediment
accumulation within the flood control reservoir results in lost flood storage volume and this continues to
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reduce benefits of the project through time. A flood cortrol
structure is not a replacement for distributed stormwater
management throughout theAssunpink Creek watershed.

Because othe continuing flood threats, Hamilton Township and
the City of Trenton havereached out for assistance from the US
Army Corps of EngineerfUSACE)and the State of New Jersey.
Sponsaed by Hamilton Township,the USACE is embarking on a
feasibility study for the Assunpink Creek betwea the City of
Trenton limits upstream to Interstate 295 to address flooding
and environmental degradation. Subsequent to the partial
collapse of a buried portion of theAssunpink Creek in theCity of
Trenton, the USACE is engaged in an Ecosystem Restomati
00l EAAO AU AAUI ECEOET C OEA A
Local sponsorship is by the City of Trentorhowever, local match

funding is being provided by the NJDEP

Hamilton Township residents are best servedy receiving State
of New Jersey and Federal assistance in conjunction with the
i O1 E A E behfbréeménd @ the local ordinance and RSIS.
Treating the additional runoff from new development or
redevelopment at the source will reduce costly treatment at th
watershed level. This downstream treatment is taxing to
individual homeowners, business owners the State of New
Jersey andthe Federal Government. Implementation of rules
must be a prerequisite to outside assistance for Hamilton

Township or any otherpublic body.

——
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Hurricane Katrina propels
Jackson's justice quest at EPA

Former NJ environmental cliiseeks
equality for minorities

oYl ONRAY Il Qae (G2ff¢
childhood house and on New
Orleans, particularly the Ninth Ward
where she was raised, has intensified
her quest for what's known as
environmental justice That means
involving and getting fair treatment
for the poor aml minorities, who
often endure the greatest exposure
to environmental hazards but are
outside the mainstream movement
trying to find solutions.

The Associated Press
January 7, 2010
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Recommendations

1. Make clear tomunicipal land use board members that they have sole jurisdiction to perform stormwater
reviews and that no NJDEP permit or other agency approval replaces this responsibilitypproval must not be
based on a condition of meetinghe RSIS or local ordinance a later date

2. Ensure municipal land use board membersare properly educated onthe Stormwater ManagementRules and
emphasizetheir responsibility to uphold them.

3. Require alisting of all known flooding and stormwater problem areas ina municipality and their downstream
areasbe assessed as an element of project review

4. Add mitigation language to municipal ordinances and Master Planto ensure that mitigation measures are
required of projects whenrelief is granted from stormwater requirements. Municipal land use board members
must understand mitigation policy and administration.

5. Require stormwater certification for engineers administrated through the NJDEP The complexity of the
specialty demands proper training, identification of professionals and ways to ensure professional standards

6. Require true audits of the current permit programto be conducted by both the NJDEP and USER&porting
entities must be held accountable for implementing the Phase Il rules and the Clean Water Astthis is an
activity regulated by the Municipal Stormwater Regulations Program

7. Require State inspectors to periodically conduct random postonstruction assessments of projects.

8. Institute appropriate penalties for repeat violation of a municipal stormwater permit including permit
modification or suspension of the permit; establish a thirdparty body, such as theounty, to be responsible for
stormwater reviews during that time. Compliance citations and penalties should be coupled with education to
improve future performance.

9. Institute an appeals process, administered through the NJDEP, to facilitate the review of contentious projects
outside of the caurt system. Provide citizens a clear and defined procesw® petition for NJDEP intervention and
oversight prior to and at the conclusion of the municipal decisiomaking process.

10. Prevent the expansion of theNJDEP Stormwater Pilot Progranto all municipalities ? with its associated
increase ofresponsibility of sole stormwater review authority for land use permits? until the program has
beenimproved and enforcement has been refined. Aetailed audit of projects reviewedduring the period of
the pilot program should be conducted

11. Establish a system to eliminate pressure otownship review engineers to approve norcompliant stormwater
systems.# OOOAT O1 Uh OEA DOAOOOOA 1T &£ 1 AETOAETEI ¢ Al AT CET AAC
community appears toinfluence review results.

12. Create a relationship between theNJDERthe Association of New Jersey Environmental Commission&JEQ

and municipal Environmental Commissionscooordination of these entitiescan facilitate checks and balances at
the local level

13. Establish a relationship between thecase managers of thtMunicipal Stormwater RegulationsProgram andthe
municipal land use board membersnot just the stormwater coordinator for the municipality.

14. Require the Municipal Stormwater RegulationsProgram AnnualReport and Certificationto be signed by a
elected official, stormwater manager and the chair of eachmunicipal land use body certifying that each is
responsible for upholding all municipal permit requirements. Enact municipal and individual penalties for
misrepresentation of program implementation including fines, loss of license, and loss of the ability to
implement the program at the municipal level.

15. Make FEMA Community Rating System program credit pointsontingent on the proper enforcement of the
Stormwater Management Rules sincédailure to comply with the Stormwater Regulatory Program contributes
to flooding, adding a disproportionate financial burden ¢ FEMA flood insurance programs
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Project Review Summaries

In the digital format of this document:
Click on the image folan interactive map ofthe sites or (control+click) on site name to be brought tahe project review.

=

Christopher Estates 4 Sawmill Estates p.25 Waterview Center peR

Deer Path Pavilion p2 Hamilton Estates B2 Brandywine Woods  p.29
Palagano Property ®O Square Properties )18 Twin Ponds p.32
Hamilton Station p.33 Care One p.34 Levin Property 3
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