of threats that have and continue to inflict harm on this incredibly endangered species postured
on the brink, critical habitat will be incomplete, and survival of the species will be less likely. As
demonstrated above and in the attached comment created by Atlantic sturgeon expert Matthew
Fisher, these areas qualify for critical habitat protection in addition to the Delaware River. For
these reasons, critical habitat should be extended beyond the “mouth” of the Delaware River and
include the Bay and nearshore marine environment.

DRN appreciates this opportunity to comment on the proposed critical habitat for the
Atlantic sturgeon, and to bring to the Agency’s attention the need to protect this valuable species
as it migrates through the Delaware Bay on its way to its spawning grounds and while

overwintering in nearshore marine waters.

Respectfully Submitted,

EY\OGQ - Vo R —

/s Corinne Bell

Maya K. van Rossum Corinne Bell
the Delaware Riverkeeper Staff Attorney

Attachment:  Fisher, Matthew; Expert Report on the Designation of Critical Habitat for
the Gulf of Maine, New York Bight, and Chesapeake Bay Distinct
Population Segments of Atlantic Sturgeon.
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Figure 7
Number of captures of Atlantic sturgeon (Acipenser oxyrinchus) from all
surveys during summer months. Circle size corresponds to total number
of Atlantic sturgeon captured at a given location (insert A). Locations of
all tows can be seen in insert B.




Figure 1 (below) from Breece et al. 2016 identifies the seascape E habitat that Atlantic sturgeon
significantly prefer in the spring.
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Fig. 1. Passive acoustic receiver locations (black dots) and example 8-
day satellite seascape classes from 21 May 2009 (aggregated from May
18 to May 25) in the Delaware Bay and coastal Delaware, Maryland,
and New Jersey. Seascape classes are listed as A—F.

The Delaware Bay and marine areas discussed in this comment and the cited literature also satisfy the
requirement of needing special management considerations or protections. For example, offshore wind
leases can potentially create a series of partial barriers to migration and alter habitat by changing
bottom type, current flow dynamics and altering benthic forage communities. Another example is the
installation of a sewer outfall 1 mile off of Rehoboth Beach Delaware. Sewage outflow will dramatically
alter the benthic and fish community. The area off of Rehoboth Beach is part of a dense sturgeon
aggregation in the summer months that extends from the Delaware bay near the tanker anchorage
following hen and chicken shoal around the outer wall at Cape Henlopen (see green highlighted area in
the figure below). Side scan sonar imagery from the aggregation area indicates the preferred sturgeon
habitat has sand waves up to 7 meters high that can move with the tidal flow (personal com. D. Fox)
while non-preferred areas do not have the sand waves. The sand waves likely form a flow refuge for
sturgeon or provide some kind of forage opportunity. The sand wave is a physical attribute that is
essential to the conservation of sturgeon habitat and sturgeon repeatedly occur there each summer.
Another example of a special management consideration is that this dense aggregation is near the
Delaware Bay tank anchorage (see red box in the figure below) where lightering frequently occurs. The
Delaware Bay has a history of oil spills that have been documented by the U. S. Coast Guard.
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For example, in September 1997, the tanker Mystras was engaged in a lightering operation when it
spilled an estimated 20,000 gallons of oil into Delaware Bay (8,000 gallons were recovered). The cause
was the failure of a valve isolating the ballast system from the cargo system. Also in late 1997, the
tanker Alandia Bay spilled less than 100 gallons of oil into Delaware Bay in several separate discharges.
The vessel was engaged in lightering, but the spill was traced to a heat exchanger for a vacuum pump. In
1996, the tanker Anitra spilled 500 to 800 gallons of oil into Delaware Bay when it entered the bay to
engage in lightering. This spill was the result of an obstruction that prevented closure of a valve,
allowing cargo to reach the ballast sea chest lines. When crude oil sinks it can settle on the nearby sand
waves in the dense summer sturgeon aggregation area of the Delaware Bay and marine waters.

There are additional special management considerations in the Delaware Bay and marine waters in
regards to vessel strikes, dredging, and by-catch. Below are locations of sturgeon carcasses that had
evidence of vessel strike mortality (presentation by DNREC, Matt Fisher 2011). These locations suggest
vessel strike mortalities are widespread and can occur in the Delaware River, Bay and marine waters.
The presence of a vessel is a physical change to a sturgeon’s essential habitat. When a spinning propeller
is introduced deep in the water column it alters the habitat by abruptly causing water currents of up to 9
meters per second. This increased flow is too much for sturgeon to overcome and direct mortality or
injury occurs when the sturgeon makes contact with the propeller or rudder. Thus the moving vessel
alters the critical habitat of sturgeon and a vessel’s speed and depth in critical habitat is a special
management consideration.
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Delaware Bay and marine aggregation areas and corridors presented in the literature and also
unpublished but available data should be additionally included as critical habitat for Atlantic sturgeon.
This habitat is essential because it provides access to adult spawning habitat, access to subadult summer
foraging habitat, and provides summer foraging habitat for subadults and adults. Subadult foraging
habitat is essential because if growth is limited, individuals may take longer to mature or be of smaller
size upon maturity. Smaller female sturgeons carry fewer eggs and those that mature later will spawn
fewer times in their lifespan thus ultimately reducing the rate of recruitment to the population.
Additionally, Atlantic sturgeon subadults are routinely captured as bycatch in the spring gillnet striped
bass fishery throughout the Delaware Bay and to a minor extent, the lower River. Atlantic sturgeon
captures were reported by a voluntary logbook program by Delaware Division of Fish and Wildlife (DE
DFW) but the program was suspended in 2012. Up to 300 individuals were estimated as by-catch
annually by this fishery (see ASMFC Atlantic sturgeon compliance reports 1999-2012). From 1999-2012
a portion of captured sturgeon were tagged by participating watermen with a visible T-bar tag produced
by DE DFW. However, very few tagged sturgeon were recaptured which is likely affected by tag shed
and low reporting rate. Since 2012, DE DFW has been in the process of creating an Atlantic sturgeon
Habitat Conservation Plan but it is unknown if any monitoring, analysis and mortality reporting will be
included in the plan. The DE DFW trawl survey also captures Atlantic sturgeon in the Delaware Bay and
River. These individuals are most often not tagged and genetic samples are not taken from all
individuals to determine DPS origin. While the DE DFW'’s current lack of oversight of their spring fishery
and trawl survey somewhat impairs our ability to identify the physical or biological features essential to
sturgeon in the Delaware Bay, as outlined above, there is enough information to include areas of the
Delaware Bay and some nearby marine waters as Atlantic sturgeon critical habitat.

Moreover, in order to provide additional information to expand the scope of Atlantic sturgeon critical
habitat beyond those areas identified above, it is recommended that the DE DFW'’s Atlantic sturgeon
Habitat Conservation Plan include a robust monitoring plan for sturgeon by-catch in the spring gillnet
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fishery. The Plan should include the collection of genetic samples on all by catch and DE DFW trawl
captures as well as an assessment of gillnetting mortality (including post release) in regards to captures
in anchored nets versus drift nets. Managers need to be able to reduce sturgeon mortality supported
by data based decisions within what this reviewer considers the critical habitat of the Delaware Bay.

Finally, the Philadelphia Naval Yard requested to exclude 3 areas from critical habitat designation
(Federal Register page 35712) due to the consultations and project modifications required by critical
habitat designation. Specific activities include not being able to dispose of ships in a timely manner and
the effect it may have on testing naval systems which may affect national security. Navy activities were
further defined as; updating and maintaining pier structures including pile driving, dredging activities to
maintain proper channel and berthing depths, barge loading and unloading, fuel unloading. Since these
activities will likely effect Atlantic sturgeon, consultations with NMFS will occur and will be handled
through that process. Accordingly, NMFS does not anticipate there will be any national security impacts
associated with the designation of critical habitat in these areas. This reviewer agrees with NMFS in that
the mechanism of consultation for their activities is already in place and the critical habitat designation
in the Navy areas will not delay that process. This reviewer also agrees with the draft economic analysis
that since consultation for each activity will be coextensive the cost estimates for the Navy during
consultation will be on the minimum side of the cost estimate.
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