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    Objections to the Department’s Action 

I.  Background 

Identity of Appellants 

1. Delaware Riverkeeper Network (“DRN”) was established in 1988 and has 

more than 19,000 members.  DRN’s mission is to protect and restore the 

Delaware River and its tributaries, habitats and resources.  To achieve these 

goals, DRN organizes and implements stream bank restorations, a volunteer 

monitoring program, educational programs, environmental advocacy 

initiatives, recreational activities, and environmental law enforcement efforts 

throughout the four states of the Delaware River watershed and when 

necessary, at the national level. 

2. Members of DRN live in Chester County, live directly adjacent to the Bishop 

Tube Hazardous Waste Site (“Site”), live downstream along impacted 

waterways, live within the contamination plume expanding from the Bishop 

Tube site, enjoy and/or recreate in and on the natural resources impacted by 

the Bishop Tube Site, and/or are impacted property owners, including but 

not limited to those living on Village Way, and Fahnestock Road, in 

Malvern, Pennsylvania 19355.  
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3. DRN’s members are dedicated to preserving, protecting and restoring the 

Delaware River watershed, including Valley Creek and its tributary Little 

Valley Creek. 

4.  Maya van Rossum, the Delaware Riverkeeper, is a full-time, privately- 

funded ombudsman responsible for the protection of the waterways in the 

Delaware River Watershed.  The Delaware Riverkeeper advocates for the 

protection and restoration of the ecological, recreational, commercial, and 

aesthetic qualities of the Delaware River and its tributaries, habitats, and 

resources. 

5. The Delaware Riverkeeper is gravely concerned by the adverse 

environmental consequences, property damage, and potential health harms 

experienced by Chester County Residents as a result of the unremediated 

Bishop Tube contamination and the potential for additional residents and 

natural resources to come into the unremediated area, particularly if the 

involved 2010 settlement agreement is ratified and site development, 

including residential development, occurs. 

Bishop Tube Site and Site Conditions 

6. The Bishop Tube Site is approximately 13.7 acres and is located on Malin 

Road in East Whiteland Township, Chester County, Pennsylvania.  

(hereinafter referred to as the “Site”). 



 
 

7. DEP has investigated this Site as a HSCA Site since 1999, and it was 

formally identified on the Pennsylvania Priorities List of Hazardous Sites for 

Remedial Response in 2010. Upon information and belief, DEP (formerly 

DER) has been aware of chlorinated solvent releases at the Site at least since 

the 1980’s. 

8. The main contaminants of concern at the Site are chlorinated volatile organic 

compounds (VOCs), which have impacted the soils, groundwater and 

surface water and present a threat of vapor intrusion. 

9.   From 2005 to the present, Constitution Drive Partners (“CDP”) has owned 

the Site. 

10. CDP purchased the Site, with full knowledge of its contaminated condition, 

for the purpose of reuse of the Site for financial gain. 

11. CDP had initially represented that the Site would be used for a commercial 

purpose but more recently has been pursuing funding and approval to 

develop the Site for the purpose of constructing over two-hundred 

apartments and/or town homes on the Site. 

12.  Prior to 2005, the Site had a variety of different owners and industrial uses, 

including the stainless steel tube manufacturing business. DEP has sued 

numerous potentially responsible parties in the Eastern District Court of 

Pennsylvania in a cost recovery action for costs allegedly spent on the 



 
 

Bishop Tube Site and allegedly consistent with the National Contingency 

Plan of the EPA. See DEP v. Whitaker, Docket Number, 08-6010 (Amended 

Complaint 10/19/17). 

13.     In an evaluation of this heavily contaminated site for residential use, the 

Agency for Toxic Substances and Disease Registry (ATSDR) -- a federal 

agency created to prevent adverse human health effects associated with 

exposure to hazardous substances, unplanned releases and other sources of 

pollution--- on April 6, 2016, has commented as follows: 

“Given the presence of significant contamination at the site, other uses for 

the property besides residential should be considered.  If the site is 

developed for residential uses, ATSDR recommends implementing a number 

of steps to protect future residents from exposures at levels of health 

concern.  It is important to note that even very low levels of 

trichloroethylene, the primary chlorinated solvent contaminant at the site, 

may be harmful and great care must be taken to not allow exposures to 

occur.”  See Attachment # 1. 

14. According to ATSDR’s Toxfaqs on TCE, “Exposure to very high 

concentrations of trichloroethylene can cause dizziness, headaches, 

sleepiness, incoordination, confusion, nausea, unconsciousness, and even 

death.” www.atsdr.cdc.gov/toxfaqs/tf.asp?id=172&tid=30 

http://www.atsdr.cdc.gov/toxfaqs/tf.asp?id=172&tid=30


 
 

15. Unfortunately, due to the length of time that the site has remained without 

active remediation and without properly sequenced sampling events, the 

groundwater plume containing extremely high concentrations of chlorinated 

volatile organic compounds, including TCE, and elevated concentrations of 

metals has continued to move more than one mile down-gradient off-Site.  

The plume is impacting the subsurface of residential neighborhoods. 

16.   Due to DEP’s continued neglect and refusal for decades to either clean up 

or cause responsible parties to clean up this Site, the Appellants, herein, have 

filed a Petition for Review in the Commonwealth Court, pursuant to the 

Pennsylvania Clean Streams Law, 35 P.S. §691.1, et seq.; the Hazardous 

Sites Cleanup Act, 35 P.S. §6020.101, et seq. (“HSCA”); the Declaratory 

Judgments Act, 42 P.S. §7531- 7541; and the Environmental Rights 

Amendment, Article I, Section 27 of the Pennsylvania Constitution with the 

goal of preventing further destruction of natural resource and threats to the 

health and well-being of citizens in the area surrounding the heavily 

contaminated Site. Delaware Riverkeeper Network v. Commonwealth 

Department of Environmental Protection, 525 MD 2017. 

 

Statutory Framework 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS35S691.1&originatingDoc=If1138291ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS35S6020.101&originatingDoc=If1138291ddcf11de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


 
 

17. A current owner of a site, in which hazardous contamination is being released 

or where there is a threatened release, is a potentially responsible party who can 

be liable for response costs according to HSCA.  See 35 P.S. 6020.701.  

18. HSCA permits the DEP to enter into a prospective purchaser agreement via its 

power to issue orders with regard to responsible parties and other persons to 

achieve the goals of the Act. 

19. These agreements are deemed settlement agreements and governed by Section 

1113 of HSCA.1 

20.  Pursuant to Section 1113 of HSCA, at the time the settlement is proposed, 

notice is to be provided to the members of the public in the Pennsylvania 

Bulletin and in a newspaper of general circulation in the area of the release. 

The notice shall include the terms of the settlement and the manner of 

submitting written comments, during a 60-day public comment period. 35 P.S. 

§6020.1113. 

                                                           
1Section 1113 of HSCA, provides as follows: 

When a settlement is proposed in any proceeding brought under this act, notice of the proposed 

settlement shall be sent to all known responsible persons and published in the Pennsylvania 

Bulletin and in a newspaper of general circulation in the area of the release. The notice shall 

include the terms of the settlement and the manner of submitting written comments during a 60-

day public comment period. The settlement shall become final upon the filing of the department's 

response to the significant written comments. The notice, the written comments and the 

department's response shall constitute the written record upon which the settlement will be 

reviewed. A person adversely affected by the settlement may file an appeal to the board. The 

settlement shall be upheld unless it is found to be arbitrary and capricious on the basis of the 

administrative record. 35 P.S. §6020.1113.  

 



 
 

21. The settlement becomes final upon the filing of the Department's response to 

the significant written comments. 35 P.S. §6020.1113. 

22. A person adversely affected by such a settlement may file an appeal to the 

EHB and the “settlement” will not be upheld where it is found to be arbitrary 

and capricious on the basis of the administrative record. 35 P.S. §6020.1113. 

The 2010 Settlement Agreement and Previous Agreements 

23. Far from being an impartial and objective governmental administrator, the DEP 

affirmatively intended to incent CDP to acquire and develop the Site by, 

among other things, offering CDP a Prospective Purchaser Agreement to limit 

its environmental liabilities. 

24.  Accordingly, on March 17, 2005, the Department noticed and executed a 

settlement agreement (“2005 PPA”) with CDP.  The agreement provided that 

the developer would incur some response cost to access and remediate the soils 

on the Site for a non-residential usage and would demonstrate attainment to the 

non-residential standard under the Land Recycling and Environmental 

Remediation Standards Act (“ACT 2” or “LRERSA”) by March of 2009. The 

2005 PPA is attached hereto as Attachment 2. 

25.  In exchange, the DEP purported to grant to CDP protection from liability via a 

covenant not to sue relating to the release or threatened release of hazardous 



 
 

substances on the Site, pursuant to HSCA. It also purported to grant 

contribution protection to CDP against certain claims by third parties. 

26. This covenant broadly provided that the Department would not sue or take 

administrative action against CDP for response costs, response action, civil 

penalties, natural resource damages or injunctive relief.    

27.  Upon information and belief, when the DEP and CDP could not agree 

on how CDP would demonstrate attainment with Act 2 standards, the 

parties crafted an agreement to amend the original PPA to limit 

CDP’s remediation obligations to the design and installation of an air 

sparging/soil vapor extraction (AS/SVE) system.  This agreement 

became the so-called First Amended PPA, dated January 22, 2007, 

and is attached hereto as Attachment #3. 

28. In the First Amended PPA, it was agreed that the DEP would jointly 

pay for and install the AS/SVE system and CDP would operate the 

system for sixty days and demonstrate that certain performance 

standards had been met. (While Appellants have seen numerous 

copies of the First Amended PPA, the document references a Task 

Allocation as Exhibit “B” and Remedial System Guidelines as Exhibit 

“C” that are suspiciously not included with the agreement.  In its file 

reviews, DRN has found documents in a report that are proposed 



 
 

version of these missing attachments.  These task allocations and 

guidelines are attached hereto as Attachment #4.) 

29. The First Amended PPA which cost the Department money and 

further limited CDP’s clean up obligation was not noticed to the 

public as it should have been in accordance with Section 1113 of 

HSCA. 

30. On September 5, 2007, the Department issued and published a 

Statement of Decision that explained two alternatives for a necessary 

prompt interim response action. The 2007 Statement of Decision is 

attached hereto as Attachment #5. 

31. One alternative in the 2007 Statement of Decision was to take no 

action altogether, but that was deemed not to be protective of the 

public health or the environment.  

32. The second alternative in the 2007 Statement of Decision was the 

alternative chosen and required some treatment of the groundwater in 

a source area of the Plant’s former degreaser area.   

33. The AS/SVE technology, as well as other technology, was discussed 

in the 2007 Statement of Decision but this discussion did not mention 

the terms of the 2007 PPA. 



 
 

34. The 2007 PPA provided that if the system did not meet the 

performance standards after two operational periods that the parties 

would meet to further discuss the performance standards and “a 

strategy for concluding that the AS/SVE System is Operational.” See 

Attachment #3 at p. 5. 

35. In 2008, CDP operated the AS/SVE system but it did not meet 

performance standards. 

36.  In 2010, the DEP again offered CDP the benefit of obtaining liability 

protection with another 2010 Prospective Purchaser Agreement, the 

so-called Second Amended PPA.  

37. In the 2010 agreement, CDP was to make various repairs to the 

AS/SVE system and “start-up” the system and demonstrate that it was 

operational.  Thereafter, the DEP agreed to assume operation and 

control of the AS/SVE system to clean up the groundwater for a CDP 

payment to DEP of $30,000 ($10,000 to be paid within 30 days of 

execution of the agreement and $20,000 to be paid within one year of 

the date of execution of the agreement).  The 2010 PPA is attached 

hereto as Attachment #6. 



 
 

38. The 2010 PPA purports to provide that CDP has no further 

remediation obligations in connection with the Site other than the 

aforesaid cash payment and the start-up of the AS/SVE system. 

39. The 2010 PPA was executed and implemented without disclosure to 

the public, including neighbors to the Bishop Tube Site.  

40. While the DEP is quick to assert that the 2010 PPA was a mere 

modification of CDP’s obligations under the original agreement, this 

characterization is improper and disregards the passage of time and 

the change in planned use of the Site, the change in responsibilities 

with regard to operation and remediation on the Site, and the fact that 

the Department was expending money on the AS/SVE system and 

operations and was severely limiting CDP’s future remedial 

obligations at the Site after accepting a modest payment.   

41. While reference back to the 2005 agreement afforded the parties some 

convenience so that the entire agreement would not have to be 

rewritten, the agreement is substantially changed and required a 

public notice and a comment period. 

42.   Unfortunately, DEP only belatedly published notice of the 2007 and 

2010 PPAs with CDP on April 1, 2017, and opened a public comment 

period at that time on “this PPA and its Amendments.” Attached 



 
 

hereto as Attachment #7 is the notice published in the Pennsylvania 

Bulletin. 

43.    DEP’s failure to file both the 2007 and 2010 settlement agreements 

at the time of their proposal in January, 2007, and June, 2010, 

respectively, was a violation of DEP’s mandatory obligations under 

the Hazardous Sites Cleanup Act, 35 P.S. §6020.1113, and deprived 

the Department of valuable public comment on the Agreement, as 

well as the overall remediation process that could have resulted in 

significant changes to the agreements. 

44. The agreements were only legally draft agreements prior to public 

notice, comments, and responses thereto. See e.g., Attachment #2 at ¶ 

24. 

45. The DEP did not treat these agreements like draft or proposed 

agreements. To the contrary, the DEP in July of 2010 accepted 

monetary payment from CDP and issued a letter, dated December 22, 

2010, indicating that CDP had satisfied its performance obligations 

under the Second Amended Consent Order and Agreement (2nd 

Amended PPA). 

2017 Comment and 2018 DEP Response 



 
 

46.   After the comment period was finally noticed on April 21, 2017, 

DRN, as well as many others, submitted comments to the DEP before 

the expiration of the comment period on July 7, 2017, opposing the 

PPA.    

47. DRN’s comments dated June 7, 2017, and supplemental comment 

dated July 6, 2017, are contained in full in Exhibit “A” and are 

incorporated herein by reference. 

48.  Briefly stated, DRN stated inter alia that the DEP failed to fulfill its 

legal obligations to notice the 2007 and 2010 PPAs, that the PPAs 

undermined the goals of HSCA and LRERSA since contamination 

was not being addressed with the AS /SVE system, that the PPAs did 

not account for the developer’s change in development plans from 

commercial to residential, and that the PPAs were not in the public 

interest.  

49. Potentially Responsible Parties (PRPs) also objected to the Settlement 

Agreement and impact on the planned remediation since completed 

studies indicated that additional remediation might be required to 

render the Site appropriate for development for residential usage. See 

the Comment of Whittaker and Johnsen Matthey Inc. at Exhibit A. 



 
 

50. PRPs commented that the Department should postpone finalization 

until a Remedial Investigation and Feasibility Study assuming 

residential usage could be completed. 

51. However, all of these valuable comments in 2017 were for naught 

because the Department had already executed the contract and already 

received performance under the contract, wherein it had accepted 

CDP’s performance and received $32,000 ($30,000 and a cost for 

delay) by July 13th of 2011.   

52. Unsurprisingly, the DEP tersely responded that most of the comments 

did not address the “modifications to CDP’s performance obligation,” 

and/or did not “persuade the Department that its entries into the 1st 

and 2nd Amended PPAs are inappropriate or should be rescinded.” 

53. In essence, the entire comment procedure in 2017 was a sham and an 

attempt to end-run around the statutory rights of citizens to notice, 

comment, and considered and thoughtful responses by the DEP, as set 

forth by the legislature in HSCA. 

54. The utter ridiculousness of a notice, comment, and response period in 

2017 and 2018 is highlighted by events occurring in 2011 and 2014. 



 
 

55.   In July 2011, a contractor, retained by CDP2 to salvage metals from 

the Bishop Tube Site, damaged piping and protective covering on the 

AS/SVE system, rendering it completely damaged and unfit for use.   

56. Thus, there was no operating AS/SVE system at the time the citizens 

were asked to supply comment, and the DEP was to review and 

decide whether to finalize a settlement agreement that required a 

working AS/SVE system.   

57.  In a letter to CDP, on January 28, 2014, the DEP issued a letter about 

the AS/SVE system damage indicating that CDP’s actions violated 

the Consent Order and Agreement and “potentially exacerbated 

contamination at the site.”  Per the letter from the DEP, the covenant 

not to sue CDP in the prospective purchaser agreements was voided.  

(The January 28, 2014 Letter is attached to DRN’s comment as 

Exhibit “H” (See Exhibit A)). 

58.   Upon information and belief, despite the fact that the Department 

was aware -- as documented in its 2014 letter -- that CDP’s action 

potentially “exacerbated contamination at the site,” DEP failed and 

refused to conduct testing of the Site to determine whether the actions 

caused further new release to the subsurface due to back flow, 

                                                           
2 CDP has alleged that this contractor was an independent contractor. 



 
 

condensate, creation of preferential pathways, and breakages in piping 

and the liquid boot. 

59. To this date, and despite DRN’s requests, the DEP has still conducted 

no testing to determine the impact of the destruction of the liquid boot 

of the AS/SVE remediation system.  

60. These facts were certainly relevant and necessary before concluding a 

settlement agreement with CDP. 

61.  On December 2, 2015, and then again as recently as June 7, 2017, at a 

Public meeting, the DEP has confirmed that it still considers the 

covenant not to sue CDP to be void.  See DRN’s comment dated July 

7, 2017, at Exhibit A. 

62.  Thus, the covenant not to sue CDP-- which was the heart of the 2010 

PPA --was already deemed void by April of 2017 when the DEP 

finally solicited comment on the 2007 and 2010 draft PPAs. 

63.   Further, in 2014, CDP petitioned and obtained a rezoning of the 

Bishop Tube Site from industrial to residential use.   

64. The DEP in the 2010 PPA or prior agreements did not discuss or agree 

to a residential usage for the Site nor mandate cleanup standards 

appropriate for such use.   



 
 

65. Accordingly, the 2010 PPA was being ratified in 2018, at a time when 

there had been a substantial and material change in circumstance that 

was neither contemplated nor reflected by the 2010 PPA or early 

agreements.  

66. While the January 28, 2014, letter to CDP voiding the covenant not to 

sue was appealed by CDP on February 27, 2014 to this Board, which 

found the letter not to be a final action, the Board did not review or 

comment on the propriety of ratifying and finalizing a settlement 

agreement containing that covenant not to sue CDP subsequent to the 

letter. 

67. The DEP provided no notice to the public of its January 28, 2014, 

letter voiding the covenant not to sue CDP, when it solicited 

comments on the 2007 PPA or the 2010 PPA.  But for the fact that 

this letter was found during a file review by DRN, the public would 

still likely be unaware of these events and the consequences thereof. 

68. Upon information and belief, DEP never ran the AS/SVE system 

subsequent to CDP’s start-up of the system. 

69. No other interim remediation was performed to remove 

contamination, and the public still awaits a final remediation plan, 



 
 

despite decades of study and knowledge of the hazardous substances 

and conditions at the Site and off-Site.  

70. DEP and CDP were represented by legal counsel and knew that the 

2007 and 2010 PPAs were not final and enforceable until the 

requirements of Section 1113 were fulfilled. 

II. Reasons that the Department’s Action was Objectionable 

71.  As articulated in DRN’s comments, the “proposed” 2007 and 2010 

PPA should not have been finalized and ratified in 2018, and should 

have been withdrawn, because DEP deemed the covenant not to sue 

void, the AS/SVE system was damaged without repair and there was a 

substantial change of circumstance (intention to use the property for a 

future residential purpose) that impacts the remediation that needs to 

be performed on the Site. 

72.   Providing a 2010 PPA to the benefit of the developer was unjustified 

since the developer’s actions at the Site have shown to be detrimental 

to remediation, given that it has hampered the remediation work by 

refusing to demolish dilapidated buildings and potentially exacerbated 

contamination via the damage to the AS/SVE system and via direct 

pipe discharges into Little Valley Creek, an Exceptional Value 



 
 

stream. See Dep June 8, 2018, Notice of Violation, attached hereto as 

Attachment # 8. 

73.  DEP has improperly administered the Hazardous Sites Cleanup Act 

by failing to fulfill its mandatory legal obligations to notice the 2007 

and 2010 PPAs at the time of proposal, and notice seven or more 

years later does not cure the defect. 

74. Public notice of the amended PPA documents (2007 and 2010 PPAs) 

was insufficient since it failed to notify the public of crucial 

information including that DEP deemed the covenant not to sue to be 

void. 

75.  The goals and purposes of the Hazardous Sites Cleanup Act and the 

Land Recycling and Environmental Remediation Standards Act are 

not supported and/or furthered by the 2007 and 2010 PPAs that 

substantially benefit a developer, who is a potentially responsible 

party, without providing necessary remediation of the Site. 

76. A settlement agreement which dictates a cleanup plan based upon a 

different use of the Site is not in the public interest.  

77. Pursuant to the LRERSA, cleanup plans are required to be based on 

actual risk that the contamination poses, taking into account both 

current and future uses. 



 
 

78.  Payment of money by the DEP to purchase and install a remediation 

system to “partner” with a developer without clear disclosure of same 

to the public and where other known responsible parties have been 

identified constitutes an inappropriate use of public funds and is not in 

the public interest. 

79. A “cash out” payment to the DEP by a developer to obtain liability 

protection where the cost to DEP for even partial remediation far 

exceeds that sum is an inappropriate agreement that the DEP should 

not reasonably have made and is not in the public interest. 

80. Ratification of the 2007 and 2010 PPAs is erroneous, unjustifiable and 

unreasonable because DEP failed to perform its duty under Section 

706 of HSCA to give consideration to the public interest before 

entering a “covenant not to sue” and the public interest is certainly not 

furthered by a remedial plan that did not result in removal of Site 

contamination.  

81. DEP’s response to comments, which ratifies the 2010 PPA, is contrary 

to Article I Section 27, because, inter alia, it does not advance 

cleanup at the Site and merely encourages irresponsible development 

without any proper, necessary and efficacious interim remediation 

action on the Site and/or full and comprehensive remediation plans 



 
 

necessary to protect human health and the environment from further 

migration and release of TCE. 

82. DEP has acted arbitrarily and capriciously by ratifying the 2007 and 2010 

settlement agreement in 2018 when, by any objective review, the terms are no 

longer applicable, for example (but not limited to) the AS/SVE system has 

been destroyed and no other interim remediation has occurred or been 

identified to prevent the migration of contamination and harms to groundwater 

and surface waters, including wetlands, the DEP determined in 2014 that a key 

provision of the agreement (the covenant not to sue) was void, the 

development goal of the agreement has shifted radically (from commercial to 

residential) but no such change has been acknowledged in the agreement. 

83. Under the 2010 PPA contamination at the site will continue for an 

undetermined period of time and result in an undetermined level of 

cleanup, and as such the agreement remains vague and not 

appropriate, proper, or in the public interest.  

84. Ratification of the 2010 PPA violates DEP’s duty under Article I, 

Section 27 of the Pennsylvania Constitution as a trustee of the natural 

resources of the environment, because it fails to advance the goals of 

a true and comprehensive cleanup and to protect the people’s right to 

pure water, clean air, and a healthy environment. 



 
 

85. No meaningful cleanup of the source material on the Site has occurred 

in the decades that the Department has been aware and studying the 

Site contamination. 

86. DEP has not acted with objectivity as a governmental agency but 

rather has given an inappropriate and improper sweetheart deal to a 

developer to help him avoid environmental liabilities so he can 

develop on a Site that still needs active remediation. 

87.  For all the foregoing reasons, the 2010 PPA response and ratification 

constitutes an arbitrary and capricious decision of the Department and 

was and remains unjustified, inappropriate, improper, and not in the 

public interest.   

88. The Department’s decision to finalize, ratify, and not rescind the 2010 

PPA is contrary to fact and law. 

89. The Appellants reserve the right to amend this Notice of Appeal in 

accordance with the Board’s rules and regulations and to assert 

additional grounds for Appeal when the Appellants have the 

opportunity to review relevant Department files and discovery. 

 












































































































































