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I. OPINION DELIVERED IN THE COURTS BELOW 

 

Petitioners file this Petition for Allowance of Appeal from the En Banc 

Order of the Commonwealth Court dated February 20, 2018, in accordance with 

Pennsylvania Rules of Appellate Procedure 1111-1122. The opinion below was 

entered in Delaware Riverkeeper Network, et al. v. Sunoco Pipeline L.P., 952 CD 

2017.  

A copy of the Majority Opinion (Simpson, J.) and order is attached as 

Exhibit A and is referenced herein as the “Opinion.” A copy of the concurring and 

dissenting Opinion (Brobson, K.) is attached as Exhibit B and is referenced herein 

as the “Concurrence and Dissent.” A copy of the opinion from the Court of 

Common Pleas (Tunnell, M.) and order is attached as Exhibit C and is referenced 

herein as the “Common Pleas Opinion.” 

II. TEXT OF THE ORDER IN QUESTION 

 

The Commonwealth Court entered the following order: 

 

AND NOW, this 20th day of February, 2018, the orders of the Court of 

Common Pleas of Chester County are AFFIRMED. 

 

Petitioners seek review by this Court of the Commonwealth Court’s order. 

 

The Court of Common Pleas entered the following order:  

 

AND NOW, this 15th day of June, 2017, after consideration of the 

Preliminary Objections [footnote omitted] of Defendant Sunoco Pipeline L.P., the 

response of plaintiffs in opposition thereto, and following oral argument held on 

June 13, 2017, it is hereby ORDERED and DECREED that defendant's 
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preliminary objections are SUSTAINED IN PART and OVERRULED IN PART 

as follows: 

 

1. Defendant’s preliminary objection alleging a lack of standing (Pa.R.C.P. 

1028(a)(4)) (Obj. II.A) is OVERRULED [footnote omitted]; 

 

2. Defendant’s preliminary objections alleging a lack of subject matter 

jurisdiction (Pa.R.C.P. 1028(a)(1)) (Obj. I) and a lack of authority to regulate 

(Pa.R.C.P. 1028(a)(4)) (Obj. II.B.1) are SUSTAINED [footnote omitted]; 

 

3. Defendant’s preliminary objection alleging a lack of authority to regulate 

(Pa.R.C.P. 1028(a)(4)) (Obj. II.B.2) is SUSTAINED AS MOOT [footnote 

omitted]; 

And 

 

4. Defendant's preliminary objection alleging a failure to establish a claim based 

upon substantive due process (Pa.R.C.P. 1028(a)(4)) (Obj. II.C) is SUSTAINED 

[footnote omitted]. 

 

Plaintiffs’ Complaint is hereby DISMISSED WITH PREJUDICE. 

 

III. QUESTIONS PRESENTED FOR REVIEW 

 

1) Whether the Commonwealth Court erred when it determined that West 

Goshen Township’s authority to enforce its zoning provisions as applied to 

the Mariner East 2 pipeline project was pre-empted by Pennsylvania Public 

Utility Commission authority. 

Suggested Answer: YES 

 

2) Whether the Commonwealth Court erred when it determined that Petitioners 

had failed to establish a claim based on substantive due process. 

Suggested Answer: YES 
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IV. CONCISE STATEMENT OF THE CASE 

 

Mariner East 2 

 

 Sunoco Pipeline, L.P. (“SPLP”) is constructing a set of pipelines referred to 

as the Mariner East 2 pipeline project (“ME2 pipeline”). Complaint, ¶ 6 (R. 15a). 

SPLP proposes to transport propane, butane, and ethane through the ME2 pipeline, 

all of which are “highly volatile liquids” or HVLs, a subset of “hazardous liquids,” 

by subjecting them to high pressure. Exhibit I; 49 C.F.R. § 

195.2. Federal pipeline safety regulations classify propane, butane, and ethane as 

“highly volatile liquids,” which, once outside the pipeline, are heavier-than-air 

gases that are colorless, odorless, flammable, and explosive. Exhibit I. The 

Pennsylvania Public Utility Commission (“PUC”) has no regulations on the siting 

of pipelines. Exhibit I. The pipeline is proposed to run across various Pennsylvania 

communities, including West Goshen Township, Chester County. Exhibit I. 

Specifically, the proposed route of the ME2 pipeline through West Goshen 

Township generally follows Boot Road and includes residential districts. Exhibit I. 

 Sunoco’s construction plans call for the extensive use of a construction 

method known as “horizontal directional drilling,” or “HDD.” HDD is an 

alternative to lowering a pipe into a shallow trench at the surface, and involves 

drilling a borehole deep underground, digging entry and exit pits for the drilling 

apparatus, and lubricating the drill with pressurized, recirculating drilling fluid. 
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Sunoco’s HDD drilling practices have resulted in thousands of gallons of drilling 

fluid being released into waters of the Commonwealth, erupting through the 

ground, and contaminating various landowners’ property. See “Sunoco Mariner 

East II - Pipeline Construction Inadvertent Returns - Waters of the 

Commonwealth,” as revised January 26, 2018 by DEP, attached hereto as Exhibit 

D; see also DEP January 3, 2018 Administrative Order at ¶¶ T-UUU, attached 

hereto as Exhibit E. These spills have contaminated waterways, damaged 

ecosystems and property, and created hazardous conditions. See Exhibit E at ¶¶ T-

UUU. These problems were so serious that the Pennsylvania Department of 

Environmental Protection issued an Administrative Order temporarily suspending 

all HDD drilling activities in the state. See Exhibit E. 

Additionally, Sunoco’s HDD drilling for the ME2 pipeline has caused large 

sinkholes to open up in a residential neighborhoods, threatening the integrity of the 

parallel Mariner East 1 pipeline and consequently leading the PUC to issue an 

Emergency Order suspending operations on Mariner East 1 to prevent 

“catastrophic results impacting the public.” See Emergency Order dated March 7, 

2018, attached as Exhibit F; see also Petition of the Bureau of Investigation and 

Enforcement of the Pennsylvania Public Utility Commission for the Issuance of an 

Ex Parte Emergency Order Regarding Sunoco Pipeline L.P. a/k/a Energy Transfer 

Partners, attached as Exhibit G. The PUC’s emergency order further clarifies that 
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that this situation has resulted in “a clear and present danger to life or property.” 

See Exhibit G. Additionally, HDD problems have resulted in impacts to drinking 

water wells, wherein bottled water was handed out to residents. See 

https://stateimpact.npr.org/pennsylvania/2017/07/10/chesco-residents-deal-with-

tainted-water-after-sunoco-drills-into-aquifer/. 

On March 13, 2018 at a hearing before District Court Judge Thomas 

Tartaglio, SPLP was found guilty of violating the East Goshen Township’s Noise 

Ordinance on numerous occasions throughout October-December of 2017. See 

Commonwealth of Pennsylvania v. Sunoco Pipeline, L.P., Magisterial District 

Court, 15-1-02, Docket No. MJ-15102-NT-0000249-2017 (March 13, 2018). SPLP 

was fined $1,000, plus costs, for each of seven separate violations for exceeding 

East Goshen Township’s ordinances limiting noise levels to 60 dBA, between the 

hours of 7 a.m. and 10 p.m. See http://www.dailylocal.com/general-

news/20180319/sunoco-pipeline-violated-noise-law-in-east-goshen.1 

West Goshen Township, Chester County 

 In 2014, West Goshen Township enacted Ordinance No. 9-2014, an 

amendment to its zoning ordinance (“Ordinance”) that addresses the proper 

location for gas and liquid pipeline facilities. Exhibit H. 

                                                           
1 SPLP does not appear to have asserted a preemption-based defense regarding the 

noise violations of East Goshen’s local ordinance. 
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West Goshen Township’s Zoning Ordinance was enacted for the following 

purposes: 

A. To promote, protect and facilitate any or all of the 

following: the public health, safety, morals and the general 

welfare; coordinated and practical community development 

and proper density of population; emergency management 

preparedness and operations;... the provision of safe, 

reliable and adequate water supply for domestic, 

commercial, agricultural or industrial use and other public 

requirements; as well as preservation of the natural scenic 

and historic values in the environment and preservation of 

forests, wetlands, aquifers and floodplains. 

 

B. To prevent one or more of the following: overcrowding 

of land; blight; danger and congestion in travel and 

transportation; and loss of health, life or property from fire, 

flood, panic or other dangers. 

 

West Goshen Township Code at § 84-2.1. See Exhibit I. 

 

Under the Ordinance amendment, “gas and liquid pipeline facilities” are 

permitted by conditional use and only in the I-1, 1-2, I-2R, 1-3 and I-C districts. 

Exhibit H; West Goshen Township Code, § 84-56 B. Gas and liquid pipeline 

facilities are not permitted by right in residential districts. Exhibit I. This appeal 

concerns the location of gas and liquid pipeline facilities in residential districts. 

Procedural History 

On or about May 9, 2017, Petitioners, the Delaware Riverkeeper Network, 

Maya van Rossum, the Delaware Riverkeeper, Thomas Casey, and Eric Grote, 
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filed an action in the Chester County Court of Common Pleas seeking to enjoin 

SPLP from constructing the ME2 pipeline in West Goshen Township in a manner 

that violates the West Goshen Township Zoning Ordinance. Thereafter, Petitioners 

filed a petition for preliminary injunction and a petition for special injunction. 

 On or about May 31, 2017, SPLP filed preliminary objections to Petitioners’ 

Complaint. Argument on SPLP’s preliminary objections was held on June 13, 

2017. On June 15, 2017, the lower court issued two orders. One order sustained 

SPLP’s preliminary objections, concluding that: 1) the court lacked subject matter 

jurisdiction over Petitioners’ claims; 2) the PUC’s jurisdiction over public utilities 

and their facilities prevents application of West Goshen’s Ordinance to Sunoco’s 

construction of the ME2 pipeline; and 3) Petitioners had failed establish a claim 

based upon substantive due process. The other order denied Petitioners’ petition 

for special and preliminary injunctive relief for the same reasons. 

On July 13, 2017, Petitioners file their Notice of Appeal of the decision of 

the Court of Common Pleas. The Commonwealth Court held oral argument, en 

banc, on October 18, 2017. On February 20, 2018, the Commonwealth Court 

affirmed the dismissal of Petitioners’ Complaint seeking to enjoin SPLP from 

locating the ME2 highly volatile liquids pipeline in residential districts of West 

Goshen Township. Petitioners now seek appeal to this Court. 
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Jurisdictional Statement 

 The Supreme Court has jurisdiction to allow review of final orders from 

appeals to the Commonwealth Court from the Court of Common Pleas under 42 

Pa. C.A. §724; Pa. R.A.P. 1111-1122.  

V. CONCISE STATEMENT OF REASONS RELIED ON FOR 

ALLOWANCE OF APPEAL 

The Commonwealth Court’s order affirming the dismissal of Petitioners’ 

action seeking to enjoin SPLP from locating the ME2 highly volatile liquids 

pipeline in residential districts of West Goshen Township was erroneous. The 

Commonwealth Court’s decision requires review because it is an issue of first 

impression that was wrongly decided by the Commonwealth Court. Pa.R.A.P. 

1114(b)(3). 

The Commonwealth mistakenly concluded that the authority of the Public 

Utility Commission, as codified in the Public Utility Code, preempts West 

Goshen’s zoning ordinance as related to SPLP’s ME2 pipeline. Specifically, the 

Commonwealth Court found that municipal authority to regulate a hazardous 

liquids pipeline is “field preempted” by the Public Utility Commission. The 

Commonwealth Court’s Opinion represents a radical expansion of the field 

preemption doctrine in Pennsylvania, which had previously been strictly limited to 

three distinct areas: mining, alcoholic beverages, and banking. To the extent the 

Commonwealth Court’s Opinion is left in place, all PUC jurisdictional pipelines 
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across the state of Pennsylvania will be free from any and all regulation by local 

municipalities, even in areas where the PUC does not regulate. Such a ruling would 

have severe consequences. For example, under this ruling a township would be 

preempted from enforcing a noise ordinance that would otherwise prevent 

construction activities from reaching unreasonable noise levels at 3am in the 

morning. In the case at bar, West Goshen has been preempted from enforcing its 

ordinance, which limits the by-right siting of industrial pipelines in residential 

districts, despite the fact that the Public Utility Commission exercises no authority 

over the siting of pipelines. At its heart, the Commonwealth Court’s decision 

upends basic zoning standards, allowing PUC jurisdictional pipeline companies to 

select whatever location they desire for their right-of-way, regardless of the zoning 

district’s character established in the community-wide scheme, and the uses and 

standards crafted to match that character. This is surely not what the General 

Assembly intended when crafting the Public Utility Code. 

The construction of the ME2 pipeline has already resulted in the types of 

industrial scale harms that West Goshen’s ordinance sought to ameliorate. 

Specifically, SPLP’s construction methods have resulted in contamination to 

waterways, damaged ecosystems and property, created hazardous conditions, 

impacted drinking water supplies, and violated noise restrictions. Citizens of 

nearby ME2 construction activities have also been unable to consume the water 
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from their wells and asked to leave their homes due to fear for their safety. These 

are precisely the type of harms and impacts that West Goshen sought to avoid 

occurring in residential districts throughout the Township through its zoning 

ordinance.  

Just as concerning, the Commonwealth Court’s ruling leaves petitioners with 

no forum in which to seek redress. The Commonwealth Court directs petitioners to 

take up its complaints with the Public Utility Commission despite the fact that the 

Public Utility Commission, by its own admission, does not regulate the siting of 

pipelines and cannot provide petitioners with any relief. 

The Commonwealth Court’s Opinion failed to address, or even cite, the 

primary standard for finding field preemption and conflict preemption. 

Furthermore, the Commonwealth Court misinterpreted and misapplied the holdings 

of the Pennsylvania Supreme Court’s rulings in several other cases to support its 

conclusions. 

This Honorable Court’s review is needed to address an issue of first 

impression. Pa.R.A.P. 1114(b)(3). This case also poses questions of substantial 

importance appropriate for this Court’s review, particularly in the realm of local 

zoning authority and Section 27 rights, and would resolve conflicts between 

Commonwealth and Pennsylvania Supreme Court decisions. Pa.R.A.P. 1114(b)(2), 

(b)(4), (b)(7). 
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A. The Commonwealth Court Erred When It Determined That West 

Goshen Township’s Power To Regulate The Location Of The ME2 

Pipeline Is Preempted By PUC Authority 

 

The Commonwealth Court erred in its preemption analysis. As recognized 

by the Commonwealth Court there are three types of preemption:  (l) express or 

explicit preemption, where the statute includes a preemption clause, the language 

of which specifically bars local authorities from acting on a specific subject matter; 

(2) conflict preemption, where the local enactment irreconcilably conflicts with or 

stands as an obstacle to the execution of the full purposes of the statute; and (3) 

field preemption, where analysis of the entire statute reveals the General 

Assembly’s implicit intent to occupy the field completely and to permit no local 

enactments. Opinion at 34-35 (citing Hoffman Mining Co., Inc. v. Zoning Hearing 

Bd. of Adams Twp., Cambria Cnty., 32 A.3d 587, 593-94 (Pa. 2011)). There is no 

question that express preemption is not at issue in this matter; rather, the question 

is whether field preemption or conflict preemption applies to West Goshen’s 

ordinance. Petitioners submit that the Commonwealth Court erred because neither 

field preemption, nor conflict preemption applies here. 

1. West Goshen Township’s Zoning Ordinance Is Not Subject To 

Field Preemption 

 

The West Goshen Township ordinance is not preempted by the Public 

Utility Commission regulating in the field, whereby pervasive regulation at the 

state level in the field preempts local regulation. The Commonwealth Court’s 
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holding that the PUC has occupied the field – and that all local zoning of PUC 

jurisdictional pipelines is therefore preempted – represents a radical, 

unprecedented, and misguided expansion of the types of field preemption 

recognized in the state of Pennsylvania. See Exhibit A. See Pittsburgh v. Allegheny 

Valley Bank, 412 A.2d 1366 (Pa. 1980) (in which members of this Court expressed 

strong reservations concerning the extension of the preemption doctrine to 

preclude local taxation in the banking and liquor areas). 

Despite finding field preemption in this matter, and thereby vastly expanding 

the scope of field preemption in Pennsylvania, the Court never addresses the 

standard for governing field preemption. If it had, the Court would have had no 

choice but to find that there is no field preemption here.  

As a general matter, “[a governing body] is not presumed to have preempted 

a field merely by legislating in it.” Council of Middletown Tp., Delaware County v. 

Benham, 523 A.2d 311, 313 (Pa. 1987) (citing United Tavern Owners of 

Philadelphia v. School Dist. of Philadelphia, 272 A.2d 868, 871 (Pa. 1971)). 

Rather, “it must be shown that the General Assembly intended to preempt a field in 

which it has legislated.” Kightlinger v. Bradford Tp. Zoning Hearing Bd., 872 A.2d 

234, 238 (Pa. Cmwlth., 2005). The test for field preemption in Pennsylvania is that 

either the statute must state on its face that local legislation is forbidden or indicate 

“an intention on the part of the legislature that it should not be supplemented by 
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municipal bodies.” Western Pennsylvania Rest. Ass’n v. City of Pittsburgh, 77 

A.2d 616, 620 (Pa. 1951). 

This standard is further clarified in United Tavern Owners of Philadelphia v. 

School Dist. of Philadelphia. 272 A.2d at 871. The question there was whether the 

city of Philadelphia was field preempted from imposing a ten percent tax on retail 

sales of liquor, malt, and brewed beverages in city hotels, restaurants, taverns or 

clubs. Id. at 869. The Court specifically stated, “we will refrain from striking down 

the local ordinance unless the Commonwealth has explicitly claimed the authority 

itself, or unless there is such actual, material conflict between the state and local 

powers that only by striking down the local power can the power of the wider 

constituency be protected.” Id. at 871. 

The Court in United Tavern concluded that, “if we were to examine the 

proposed taxation ordinance only in the light of the Liquor Code, we could not 

conclude that the legislature had clearly indicated that its statewide regulation of 

liquor was intended to preempt the field.” Id. at 871. The Court found that the state 

Liquor Code alone could not preempt the field because: 1) the proposed local 

taxation ordinance did not result in an “actual material conflict” with any provision 

of the Liquor Code, and 2) because the local tax would not would result in the 

holder of liquor licenses from being “prevented from operating.” Id. at 871-872. 
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The Court only found preemption of the local liquor tax when the 

monopolistic regulation of liquor was examined in the context of two additional 

state taxes that specifically governed the taxation of retail liquor sales. Id. at 872. 

Specifically, the Court found conclusive that “because the sales of liquor are 

already subject to two state taxes, the state has preempted the specific field of 

liquor sales for taxation purposes.” Id. at 872-873 (emphasis added). In other 

words, the fact of seemingly pervasive state regulation in the Liquor Code alone 

was insufficient to justify a finding of preemption; instead, the court relied on the 

existence of other regulations in the specific field of the taxation of liquor sales. 

See United Tavern, 272 A.2d 868. This analysis is further echoed in Retail Master 

Bakers Ass’n of Western Pa. v. Allegheny County, where the Court clarified that 

even where a “municipal ordinance imping[es] upon the province of a State system 

of control . . . the ordinance will not be stricken down unless it be clearly shown 

that the Legislature intended to pre-empt the field.” Retail Master Bakers Ass’n of 

Western Pa. v. Allegheny County, 161 A.2d 36, 37–38 (Pa. 1960). 

Here, there is no evidence that the local zoning ordinance conflicts with any 

provision in the Public Utility Code, nor is there an explicit statement from the 

legislature that the Public Utility Code was intended to preempt the field. Indeed, 

the Commonwealth Court never asserted as much in the Opinion. The 

Commonwealth Court recognized that nothing in the Public Utility Code, or the 
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Public Utility Commission’s regulations, regulates the very activity at issue in this 

case and covered by the West Goshen Ordinance – the siting of a hazardous liquids 

pipeline. The Public Utility Code simply contains no provisions preempting the 

local zoning of pipelines, or includes any provision even addressing the siting of 

pipelines. See 66 P.S. § 1101 et seq. The West Goshen Ordinance therefore 

addresses an area the Public Utility Code does not. 

This makes sense considering that the Public Utility Code is more squarely 

focused at the county level as opposed to the local municipal level. The General 

Assembly authorized the Commission to issue certificates of public convenience 

(“CPCs”), through which the Commission grants a public utility the right to offer a 

different service or to operate in a different county. See 66 P.S. § 1101 et seq. A 

CPC permits a public utility to offer either a different service or service in a 

different territory, certificated to the county level. 66 P.S. § 1102(a). A public 

utility may not “begin to offer, render, furnish or supply within this 

Commonwealth service of a different nature or to a different territory” without first 

obtaining a CPC for that county. 66 P.S. § 1102(a)(1). Nothing in the Code or the 

Commission’s CPC for the ME2 looks beyond the county level. Therefore, a 

pipeline operator, such as SPLP, can and should comply with both West Goshen’s 

ordinance and with the Commissions’ statutory certification and service 

requirements. See, e.g., Council of Middletown Tp., 523 A.2d 311, 313–14 (finding 
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that a local regulation was not field preempted because of the absence of express 

legislative statement of an intent to preempt, and also because the Sewage 

Facilities Act could work in concert with the local regulation); see also Smith, 

Kline & French v. Philadelphia, 262 A.2d 135 (Pa. 1970) (upholding the 

imposition of the Philadelphia Mercantile License Tax against a business subject to 

state exactions because the payments to the state were intended as part of a 

regulatory schema and did not support the inference that the state intended to 

preempt local taxing jurisdiction). 

The Commonwealth Court stated that, “we conclude that the General 

Assembly intended the PUC to occupy the field of public utility regulation, in the 

absence of an express grant of authority to the contrary.” Opinion at 38. This broad 

conclusion was purportedly based on a “careful review of the Public Utility Code, 

and in particular the current iterations of the provisions cited by our Supreme 

Court.” Id. (citing 66 Pa. C.S. §§ 309; 315; 331; 504; 505; 506; 701; 1501; 1504; 

1505). However, as in United Tavern, an examination of these PUC provisions 

reveals that not a single one expressly enunciates an intent to preempt local zoning 

for pipelines, or even addresses pipeline siting. Indeed, the Commonwealth Court 

conspicuously fails to cite to any such provision of the Public Utility Code in the 

Opinion. 
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The PUC itself has averred that in the context of the current dispute, that it 

does not regulate the location of pipelines. See, e.g., March 1, 2017 Testimony of 

the PUC before the Pennsylvania House of Representatives, 

https://www.youtube.com/watch?v=KbXpkxkT3Mo. PUC Chairman Gladys M. 

Brown specifically conceded during testimony before the Pennsylvania House of 

Representatives that “[w]e don’t have jurisdiction for siting, that is clear.” Id. at 

5:30; see also West Goshen Township v. Sunoco Pipeline, L.P., C-2017-2589346, 

Opinion and Order (December 21, 2017), p. 23 (noting the PUC’s “authority” in 

the “siting” of facilities is “limited”); Chester County Association of Township 

Officials Guide to Pipelines for Chester County Municipalities, 

http://www.ccato.org/167/Guide-to-Pipelines-for-Chester-County-Mu, p. 6 

(“Pennsylvania has no designated regulatory authority overseeing the siting of 

hazardous liquid pipelines”); Henderson, Patrick, Report to the General Assembly 

On Pipeline Placement Of Natural Gas Lines (December 11, 2012) (“The PA PUC 

does not have jurisdiction over the siting of natural gas gathering lines”). This fact 

is undisputed, and even explicitly recognized in the Opinion. See Opinion at 41 (“it 

may be true that the PUC has no regulations covering pipeline siting”); see also 

Opinion at 43 (“the PUC regulates the intrastate shipments of natural gas and 

petroleum products through pipelines, and not the actual physical pipelines 

conveying those liquids”) (emphasis added). 
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Furthermore, there is no evidence in the record showing that the 

enforcement of the West Goshen Ordinance would prevent the ME2 pipeline from 

being constructed. Indeed, Sunoco never presented any evidence to the Court of 

Common Pleas or to the Commonwealth Court that the ME2 pipeline could not be 

constructed or operated if SPLP were forced to comply with West Goshen’s 

Ordinance. Nor was there any evidence offered in either proceeding that by 

complying with local zoning provisions the public utility pipeline industry as a 

whole would be unduly burdened. Even if SPLP had presented evidence that it 

could not construct the ME2 as a result of the zoning ordinance – which it did not – 

SPLP could still avail itself to well-established legal mechanisms for addressing such 

a zoning issue (e.g., variance or substantive validity challenge). SPLP cannot, 

however, choose to ignore the zoning ordinance merely because it is not to its liking. 

As such, the preemption standard as articulated in United Tavern and others 

dictates that there is no field preemption here because: 1) the proposed zoning 

ordinance does not, and cannot, conflict with any statutory authority of the PUC, 2) 

there is no express statement by the General Assembly demonstrating an intent to 

preempt the field of pipeline siting, and 3) the zoning ordinance would not would 

result in Sunoco being “prevented from operating” or otherwise constructing its 

pipeline. 
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Lastly, the fact that SPLP has been found guilty of violating noise 

regulations in East Goshen Township suggests that SPLP is not exempt from local 

zoning provisions. See supra at 5. The Commonwealth Court’s decision would 

strip municipalities from any mode of reasonable oversight over intrusive 

construction methods for this type of industrial activity and must be reversed. 

a. The Commonwealth Court Erred In Its Reliance On 

Duquesne Light For Finding Field Preemption 

 

The Commonwealth Court’s Opinion heavily relies on an inapposite sixty-

year-old case for its holding that West Goshen Township’s zoning ordinance is 

preempted. See Opinion at 35-37. Specifically, the Commonwealth Court cites 

Duquense Light Co. v. Upper St. Clair Township, for the proposition that “field 

preemption precluded the application of a township zoning ordinance to a public 

utility.” Opinion at 35. However, a close examination of the case demonstrates that 

the Commonwealth Court’s characterization of the holding is incorrect. In fact, the 

holding of the case supports Petitioners’ position. 

In Duquesne Light, the Supreme Court of Pennsylvania ruled that 

municipality’s efforts to enforce permits to require electric transmission lines to be 

placed underground was preempted because the Commission had exercised its 

authority to regulate the lines. Duquesne Light Co. v. Upper St. Clair Township, 

105 A.2d 287 (Pa. 1954). A critical point of distinction is that in Duquesne Light, 

the PUC already reviewed the proposed location and siting of electric transmission 
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lines through its regulations. See 52 Pa. Code Chapter 57; see e.g., 57.72(c)(6)-(12) 

(requiring, among other things, reasonable alternative routes and identification of 

sensitive areas). Indeed, unlike pipelines, the PUC has promulgated extensive 

regulations relating to the location of electric line extensions, transmission lines, 

and underground electric service. See 52 Pa.Code §§ 57.19, 57.71–57.77, 57.81–

57.88, 69.3101, 69.3107. This case can, therefore, be better understood as a 

conflict preemption case. The Court rightly found that the municipality’s effort to 

enforce permits was preempted because the PUC had specific regulations 

regarding the location of electric wire lines. However, these facts are different 

from the instant matter wherein the PUC does not have any regulations governing 

the siting or locations of pipelines. See supra at 3,9.2 

                                                           
2 The Court in Duquesne Light stated, perhaps imprecisely, that “the policy of the 

Commonwealth in entrusting to the Commission the regulation and supervision of 

public utilities has excluded townships from the same field.” 105 A.2d at 334-335. 

However, even if the Court’s preemption analysis here can be characterized as 

“field” preemption instead of “conflict” preemption it is still easily distinguishable. 

The term “field” in this context was used to mean the “field” of the placement of 

underground wiring districts, because that is the field in which the PUC had 

regulations. Indeed, the legal term “field preemption” does not appear anywhere in 

Duquesne Light. In other words, even if the PUC’s regulations governing the 

location of the underground wires in Duquesne Light did not directly conflict with 

the ordinance, the Court could find preemption because the PUC’s regulations 

occupied the field of governing the siting of underground wires. This factual 

scenario is absent in the instant matter. Duquesne Light therefore fits squarely 

within the framework of United Tavern’s standard for field preemption. In 

Duquesne Light the PUC had “explicitly claimed the authority itself” of regulating 

the location of underground wires. United Tavern, 272 A.2d 868, 871. In the 
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Later, the Court in Duquesne Light v. Borough of Monroeville (hereinafter 

“Duquesne Light II”), found that implementation of the underground wiring 

districts “can only be achieved through Public Utility Commission action.” 298 

A.2d 252, 257 (Pa. 1972). “Initial jurisdiction over the instant controversy is vested 

in the PUC.” Id. Significantly, this conclusion was premised on the Court’s 

acceptance of the utility company’s argument that the PUC had authority to 

regulate underground conduits. The Court found that “[h]ad the Borough chosen to 

do so, it could likely have used the PUC procedural machinery in an attempt to 

achieve the same goal, and the PUC would have been fully competent to determine 

the matter.” Id. at 255 (emphasis added). 

In the case at bar, Petitioners could not have used the “PUC Procedural 

Machinery,” because as described above, the PUC has no regulations on the siting 

of pipelines, nor is it even clear that the PUC has the authority to do so. Without 

being able to avail ourselves to the courts, Petitioners would be left without a 

mechanism to vindicate our rights. The Commonwealth Court ignores the severe 

and perhaps unintended consequences of its conclusions. 

 

 

                                                           

instant matter, that simply is not the case, as the PUC has no regulations regarding 

the siting of pipelines 
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b. The Commonwealth Court Erred In Its Reliance On 

County of Chester For Finding Field Preemption 

 

The Commonwealth Court’s reliance on the Supreme Court’s ruling in 

County of Chester v. Philadelphia Electric Co., 218 A.2d 331 (Pa. 1966), is 

similarly flawed. See Opinion at 36-37. In County of Chester, an electric company 

challenged a county ordinance that required the submission of pipeline “plans and 

specifications” and other information to the County Planning Commission. County 

of Chester, 218 A.2d 332. 

The Supreme Court ruled that the county did not have the “authority” to 

enact the challenged ordinance. Id at 332. However, in so doing, the Court 

expressly distinguished the authority of the county compared to that of a 

municipality. The Court found that the “County, as a subdivision of the State, 

enjoys no sovereign power which would empower it to legislate on statewide 

matters. The county is merely a political subdivision of the Commonwealth; not a 

municipal corporation.” Id. at 332 (emphasis added) (citation omitted). The 

Court’s holding is therefore specifically based on the county lacking the authority 

to issue the ordinance, while in contrast West Goshen clearly retains this authority. 

In a footnote the Commonwealth Court states that “[w]e view this distinction 

to be immaterial.” Opinion at 38. The Commonwealth Court then justifies this 

statement by stating that the Supreme Court in County of Chester “cited numerous 

cases involving townships to support its decision.” Id. However, the 
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Commonwealth Court’s reasoning is flawed for several reasons. First, two of the 

three cases cited by the Supreme Court in County of Chester were conflict 

preemption cases, wherein the PUC had regulations involving the specific area in 

which the township proposed to act. See, e.g., Duquesne Light Co, 105 A.2d 287 

(underground wiring districts); Einhorn v. Philadelphia Electric Company, 190 

A.2d 569 (Pa. 1963) (excessive charges). The other case was not even a 

preemption case, and instead involved an appeal of a decision of the PUC. Opinion 

at 38 (Lower Chichester Tp. v. Pennsylvania Public Utility Commission, 119 A.2d 

674, 677 (Pa. Super 1956)). As such, none of the cases cited in County of Chester 

involving Townships supports the position that the lack of the “authority” of a 

county to issue a local ordinance applies with equal force to West Goshen 

Township. 

Furthermore, the Court in County of Chester would not have specifically 

articulated a distinction between the powers of a county versus those of a 

municipality if it were not a meaningful distinction. Indeed, it has long been held 

that, unlike counties, municipalities have the zoning authority to regulate on 

matters of health, safety, and welfare, even when the matter involves a public 

utility. See York Water Company v. York, 95 A. 396, 396 (Pa. 1915) (“We do not 

mean to be understood as saying that cities of the third class, or of any other class 

for that matter, may not under their police powers prescribe reasonable regulations 
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as protection to the health, lives, property and safety of their inhabitants, even as 

applied to public service corporations”); see also Swade v. Zoning Board of Adj. of 

Springfield Twp., 140 A.2d 597, 598 (Pa. 1958) (“very essence of [z]oning” is “the 

designation of certain areas for different use purposes . . .”); Village of Euclid v. 

Ambler Realty Co., 272 U.S. 365, 387-92 (1926); Robinson Twp. v. Corn., 52 A.2d 

463, 481-82 (Pa. Cmwlth. 2012) (“Robinson Twp. I”). Courts will not “disturb a 

reasonable expression of a municipal council’s discretionary power... unless there 

is an abuse of power detrimental to the citizenry.” City Council of City of 

Bethlehem v. Marcincin, 515 A.2d 1320, 1325-26 (Pa. 1986) (internal citations 

omitted). 

Most recently, and perhaps most importantly, the Pennsylvania Supreme 

Court has set forth the clear limitations on the General Assembly’s authority “to 

remove a political subdivision’s implicitly necessary authority to carry into effect 

its constitutional duties.” Robinson Township v. Commonwealth, 83 A.3d 901, 977 

(Pa. 2013) (“Robinson Twp. II”); Pennsylvania Environmental Defense 

Foundation v. Commonwealth, 161 A.3d 911, 931 (Pa. 2017) (“PEDF”). 

In Robinson Twp. II, a plurality of the Pennsylvania Supreme Court 

addressed the limitation on the General Assembly’s authority to permit an 

industrial activity (i.e. natural gas drilling) “as a use ‘of right’ in every zoning 

district throughout the Commonwealth, including in residential, commercial and 



25 

 

agricultural districts” under Article I, Section 27 of the Pennsylvania Constitution. 

83 A.3d at 979 (emphasis in original). The Court found that the General Assembly 

had overstepped its authority, and impinged upon fundamental rights reserved for 

the people, when it passed legislation that pre-empted the local governments’ 

ability to limit the industrial use to certain districts, as local conditions dictated 

appropriate. In PEDF, a majority of the Supreme Court relied “upon the statement 

of basic principles thoughtfully developed” in Robinson Twp. II. 161 A.3d at 930. 

These basic principles, thoughtfully developed, apply equally to the case at bar. 

In Pennsylvania, terrain and natural conditions frequently differ throughout a 

municipality and from municipality to municipality. Id. at 979. Accordingly, 

protection of environmental and community values “is a quintessential local issue 

and must be tailored to local conditions.” Id. A “regulatory regime permitting 

industrial uses as a matter of right in every type of pre-existing zoning district is 

incapable of conserving or maintaining the constitutionally protected aspects of the 

public environment and of a certain quality of life.” Id. When a local government 

is required to permit industrial uses in all zoning districts “some properties and 

communities will carry much heavier environmental habitability burdens than 

others . . . This disparate effect is irreconcilable with the express command that the 

trustee manage the corpus of the trust for the benefit of ‘all the people.’” Id. at 980 

(quoting Pa. Const., art I, § 27). Putting uses in zoning districts not designated for 
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those types of uses (i.e. “spot uses”) disrupts the rational zoning scheme as a 

whole. Robinson Twp. I, 52 A.2d n. 21. “Whether you classify oil and gas 

operations as a ‘pig in a parlor’ or a ‘rose in a wheat field,’ it nonetheless 

constitutes an unconstitutional ‘spot use.’” Id. 

By finding that the Township’s Ordinance regulating the location of highly 

volatile liquids pipelines in residential districts as pre-empted by PUC authority, 

the Commonwealth Court has done precisely what the Supreme Court has 

prohibited. It has allowed the General Assembly to remove the Township’s ability 

to carry out its Constitutionally mandated, and quintessentially local, duties as a 

municipality and trustee under Section 27. It has allowed the General Assembly to 

transgress its delegated police powers, which are limited by Section 27. 

Specifically, it has allowed SPLP, under the guise of the PUC, to place an 

industrial use as a matter of right in every type of pre-existing zoning district – a 

scheme which is incapable of conserving or maintaining the Constitutionally 

protected aspects of the public environment and of a certain quality of life.  

We have seen the consequences of such a scheme already play out in the 

context of the construction of this pipeline. Indeed, drilling fluids have repeatedly 

spilled into numerous wetlands and waterways resulting in notices of violation and 

suspension orders from the Pennsylvania Department of Environmental Protection, 

sinkholes have developed near local residents houses, residents have been unable 
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to drink from their wells as a result of concerns over drinking water contamination, 

and SPLP has been held liable for repeated construction noise violations. See supra 

at 5. These are precisely the types of harms related to heavy industrial construction 

activities that West Goshen Township’s ordinance was designed to prevent from 

occurring in residential zoning districts. As such, the Township’s ability, and 

Constitutional obligation, as trustee to manage the corpus of the trust for the 

benefit of “all the people” has been fundamentally undermined because the 

Township will be forced to allow “spot uses” that disrupt its rational zoning 

scheme. Such a clear violation of Section 27 cannot stand. Ultimately, the 

Commonwealth Court in its analysis has mixed its apples with its oranges, and 

created a lemon. 

2. West Goshen Township’s Zoning Ordinance Is Not Subject To 

Conflict Preemption 

 

The Commonwealth Court erred by concluding, “conflict preemption also 

supports the trial court’s decision as to preemption by the Public Utility Code.” 

Opinion at 39. Specifically, the Commonwealth Court relied on the position that “a 

local ordinance will be invalidated if it stands as an obstacle to the execution of the 

full purposes and objectives of a statutory enactment of the General Assembly. 

Opinion at 39 (citing Hoffman Min. Co., 32 A.3d 587). Despite the fact that the 

activity regulated by the West Goshen Ordinance is not an activity regulated by the 

Public Utility Commission (i.e., the siting of pipelines) the Commonwealth Court 
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states that there is a “headlong conflict” between the West Goshen ordinance and 

the Public Utility Code. Opinion at 40 (citing Duquesne Light Co., 105 A.2d at 

293) (other citations omitted). 

The Commonwealth Court did not identify the standard by which courts 

must evaluate conflict preemption. To determine whether a government entity has 

created an “obstacle” to the execution of the full purposes and objectives of a 

statutory enactment “we assess the effect of the challenged ordinance on the proper 

functioning and application of the state enactment.” Fross v. County of Allegheny, 

20 A.3d 1193, 1203 (Pa. 2011). Moreover, in examining statutory language to 

determine whether such a conflict exists, courts will not restrict a municipal 

ordinance “by implication” by “read[ing] the [statutory] language broader than the 

words of that section would require on its face. Such an interpretation would 

require a finding of an unstated, implicit qualification to the power granted under 

section 303(1) [of the third class city charter law].” Marcincin, 515 A.2d at 1323. 

In City Council of City of Bethlehem v. Marcincin, the Supreme Court 

refused to imply a restriction on a municipality enacting an ordinance to impose 

term limits on its mayor, where a state statute providing for the “right to 

reelection” without mention of whether the right to reelection was unlimited. Id. at 

1225-26. Finding, the statute did not expressly bar the municipality from imposing 

the term limits, and, in fact, did not address term limits at all. Id. at 1323. The 
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Pennsylvania Supreme Court concluded that the ordinance did not irreconcilably 

conflict with the statute and that statute did not preempt the ordinance. Id. 

Similarly, the Public Utility Code does not bar a municipality from enacting 

ordinances providing for the zoning of pipelines. Like the statute in question in 

Marcincin, the Code does not address the siting of intrastate pipelines at all. In 

fact, the Public Utility Code and the ordinance actually have the same purpose: to 

provide reasonable public utilities service and facilities to the public. The purpose 

of the Public Utility Code is to provide “efficient, safe, and reasonable service and 

facilities.” 66 Pa.C.S. § 1501. The West Goshen Ordinance has the same purpose, 

through limiting construction of a public utility that is a “gas and liquid pipeline” 

to non-residential zoning districts. 

Additionally, there is no evidence in the record, or in the Commonwealth 

Court’s Opinion, that SPLP would be unable to comply with West Goshen’s 

Zoning Ordinance, or would otherwise be prevented from constructing its ME2 

pipeline if it were forced to comply. See supra at 18. In fact, it is safe to assume the 

contrary. Pipeline companies have successfully constructed thousands of miles of 

natural gas gathering pipelines over the last ten years, despite the fact that these 

gathering pipelines are not exempt from local zoning under any interpretation of 

the law. Henderson, Patrick, Report to the General Assembly On Pipeline 

Placement Of Natural Gas Lines (December 11, 2012), 16 (“The PA PUC does not 
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have jurisdiction over the siting of natural gas gathering lines”). For example, DTE 

Energy alone constructed and operates the Bluestone Gathering pipeline system, 

which involved the creation of roughly 265 miles of gathering pipeline all across 

Pennsylvania. See https://dtemidstream.com/wp-content/uploads/2017/07/2017-

Customer-Meeting-Presentation-071917-web-version.pdf, at 6. Indeed, the PUC 

itself has estimated that there exist roughly 12,000 miles of these pipelines – a 

number which has likely grown significantly over the last five years. See 

https://stateimpact.npr.org/pennsylvania/tag/pipelines/; see also Report to the 

General Assembly On Pipeline Placement Of Natural Gas Lines (December 11, 

2012), at 16 (estimating 2,500 miles of gathering lines as of December 2012). 

These are but a few examples of the plethora of pipeline systems that operators 

have successfully completed in recent years that cross various municipal 

boundaries. These facts fundamentally undercut the Commonwealth Court’s 

unfounded concern that local zoning would impede the operation of the Public 

Utility Code. If compliance with local zoning were a problem, Pennsylvania would 

not be experiencing the undeniable explosion of gathering pipeline growth that is 

currently underway. As such, the Commonwealth Court’s stated fear that if it ruled 

in favor of Petitioners that the regulations would “become so twisted and knotted 

as to affect adversely the welfare of the entire state” is unfounded and meritless. 

Opinion at 40 (quoting County of Chester, 218 A.2d at 333). 
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 The Commonwealth Court further stated that “[r]egardless of whether there 

are PUC regulations governing the location of pipelines, there are numerous PUC 

orders governing the ME2 pipeline.” Opinion at 41. However, as described above, 

none of the ways in which the PUC regulates the ME2 pipeline specifically 

conflicts with West Goshen’s Ordinance. The PUC does not regulate the siting of 

pipelines. The mere fact that the PUC regulates the ME2 in some ways is 

immaterial to whether there is an actual conflict worthy of striking down the local 

ordinance. Where the General Assembly enacts a law that regulates a particular 

activity, a local municipality can make additional regulations “in aid and in 

furtherance of the purpose of the general law as may seem appropriate to the 

necessities of the particular locality and which are not in themselves 

unreasonable.” Mars Emergency Medical Services, Inc. v. Township of Adams, 740 

A.2d 193, 195 (Pa. 1999); see also Western Pa. Restaurant, 77 A.2d 616, 620  

(holding that “municipalities in the exercise of the police power may regulate 

certain occupations by imposing restrictions which are in addition to, and not in 

conflict with, statutory regulations”). West Goshen has done precisely that. West 

Goshen has enacted a reasonable ordinance in furtherance of public utility service, 

necessitated by the Commission’s failure to address siting of pipelines. 

B. The Commonwealth Court Erred When It Determined that the Public 

Utility Code’s Provisions Afford Plaintiffs A Forum For Their rights 
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The Commonwealth Court asserts that “the Public Utility Code’s provisions 

afford Plaintiffs a forum” for their complaint. Opinion at 42. However, with regard 

to adjudications specifically, the PUC does not have exclusive jurisdiction unless it 

has the power to award relief that will make a successful litigant whole. Pettko v. 

Pennsylvania Am. Water Co., 39 A.3d 473, 483-84 (Pa. Cmwlth. 2012) (where the 

administrative remedies are not adequate and complete, the PUC’s jurisdiction is 

not exclusive and an action for damages may be brought in a court of common 

pleas); Elkin v. Bell Telephone Company, 420 A.2d 371 (Pa. 1980) (Where a 

matter is “not one peculiarly within the agency’s area of expertise, but is one which 

the courts or jury are equally well-suited to determine, the court must not abdicate 

its responsibility”); see also 66 Pa. C.S. § 103(c) (“nothing in this part shall 

abridge or alter existing rights of action or remedies in equity or under common or 

statutory law of this Commonwealth, and the provisions of this part shall be 

cumulative and in addition to such rights of actions and remedies”). 

Petitioners seek redress for the improper placement of the industrial scale 

ME2 pipeline in residential districts. As set forth above, the PUC does not regulate 

the location of any pipelines. In fact, no entity other than the municipal 

government has the authority to regulate the location of pipelines like the ME2. 

Accordingly, the PUC has no ability to provide relief for the alleged harms, nor 

does the PUC have any special expertise in determining SPLP’s compliance with 
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West Goshen’s Ordinance. PPL Elec. Utilities Corp. v. City of Lancaster, 125 

A.3d 837, 858 (Pa. Cmwlth. 2015) (Leadbetter, B.) (“Squarely put, the PUC could 

not issue such an order because it has no jurisdiction to order a municipal entity to 

move the line”). 

C. The Commonwealth Court Erred When It Determined That Sunoco 

Did Not Violate Petitioners’ Due Process Rights 

 

Following the Supreme Court’s and Commonwealth Court’s decisions in 

Robinson I, ordinances that allow industrial development in non-industrial zoning 

districts are subject to substantive validity challenges for violating residents’ due 

process rights. The Commonwealth Court stated that Petitioners’ due process 

claims were an “illogical” extension “of a substantive due process analysis from 

applying to a legislative enactment to applying to non-governmental action.” 

Opinion at 52. However, the Court never explains why Petitioners’ reasoning is 

illogical.  

Just as in Robinson I, the due process violation in this case stems from a 

legislative enactment of state-wide application, and the unconstitutional zoning 

regime that results therefrom. The Pennsylvania and United States Constitutions 

require that for any zoning to be constitutional it must promote the public health, 

safety, morals, or welfare and be substantially related to protecting or furthering 

that interest. See In re Realen Valley Forge Greene Assocs., 838 A.2d 718, 729 

(Pa. 2003); C&M Developers, Inc. v. Bedminster Twp. Zoning Hearing Bd., 820 
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A.2d 143, 150 (Pa. 2002); Boundary Drive Assocs. v. Shrewsbury Twp. Bd. of 

Supervisors, 491 A.2d 86, 90 (Pa. 1985). “[L]awful zoning must be directed 

toward the community as a whole, concerned with the public interest generally, 

and justified by a balancing of community costs and benefits.” In re Realen Valley 

Forge Greenes Assocs., 838 A.2d at 729. In Robinson Twp. I, both the 

Commonwealth Court and Supreme Court struck down a state law that would have 

placed industrial activity in every zoning district in every municipality. The 

Commonwealth Court did so under Article I, Section 1, finding that the provisions 

violated substantive due process and resulted in irrational zoning. Robinson Twp. I, 

52 A.3d at 484–85.   

The very essence of zoning is the designation of certain areas for different 

use purposes. Swade, 140 A.2d at 598. Under its well-established authority, West 

Goshen limited the industrial pipeline activities that can take place in a residential 

district. SPLP is blatantly ignoring the residential zoning district limitations the 

Township determined were appropriate for hazardous liquid and/or gas pipelines, 

and is attempting to engage in such uses in all districts, including residential 

districts, and without any restrictions. Not only does such action fail to protect the 

reciprocal property rights of neighbors, it knowingly impedes on those rights.  

It is irrational to have incompatible land uses in a zone that was established 

to achieve a non-industrial character and non-industrial development. Robinson 
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Twp. I, 52 A.2d at 484-85; Robinson Twp. II, 83 A.3d at 1005, 1007-08 (Baer, J., 

concurring). Such incompatible uses upset the established expectations of those 

who live there, such as investment decisions regarding businesses and homes made 

on the assurance that the zoning district would be developed only to allow 

compatible uses. See Robinson Twp. II, 83 A.3d at 979; id. at 1004-05, 1006-07 

(Baer, J., concurring); Robinson Twp. I, 52 A.3d at 484-85. It exposes “otherwise 

protected areas to environmental and habitability costs associated with this 

particular industrial us.” Robinson Twp. II, 83 A.3d at 979. The preemption of 

West Goshen’s Ordinance and SPLP’s placement of the pipelines in residential 

districts renders West Goshen Township’s zoning districts irrational and 

unconstitutional. 

 The Commonwealth Court asserts that the fact that there is an existing 

pipeline under the right-of-way SPLP proposes to use for the new ME2 pipeline 

means the ordinance “at odds with Plaintiffs’ general assertions of incompatible 

uses.” Opinion at 52. However, there is no contention by any party that the zoning 

ordinance applies to the existing pipeline, indeed, just because an industry 

currently exists at a site and allowed to continue operations, that in no way means 

that a new one may be constructed. 

 

 



I. CONCLUSION

The extensive conflict between the decision below, the plain language of the

Pennsylvania Constitution, and past precedent of this Court and the

Commonwealth Court provide grounds for this Honorable Court's review under

Pa.R.A.P. 1114(b)(2), (b)(4), and (b)(7). Further, the application of field

preemption and conflict preemption to local zoning for PUC jurisdictional

pipelines is an issue of first impression. Pa.R.A.P. 1114(b)(3). This question is

particularly important here, where by the admission of the PUC itself, there is no

conflict between the activities regulated by the local zoning ordinance a~~~l thase by

the PUC. Finally, the failure to address this erroneous ~~e~ i~~c~n ~~~i11 lave countless

plaintiffs with no forum in whi~;~h t~ ac~~z~~s;~ tJ~~eir rinhts.

Respectfully submitted this ~~th day of March, 2018,

/s/Aaron Stemplewicz
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I~e~awt~r~e Riverkeeper Network
925 Canal Street, Suite 3701
Bristol, PA 19107
Phone: 215.369.1188
Fax: 215.369.1181
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
The Delaware Riverkeeper Network,   : 
Maya van Rossum, The Delaware   : 
Riverkeeper, Thomas Casey, and   : 
Eric Grote,     : No. 952 C.D. 2017 
   Appellants  : Argued: October 18, 2017 
     : 
 v.    : 
     : 
Sunoco Pipeline L.P.   : 
 
BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
 HONORABLE RENÉE COHN JUBELIRER, Judge 
 HONORABLE ROBERT SIMPSON, Judge 
 HONORABLE P. KEVIN BROBSON, Judge 
 HONORABLE PATRICIA A. McCULLOUGH, Judge 
 HONORABLE ANNE E. COVEY, Judge 
 HONORABLE MICHAEL H. WOJCIK, Judge 
 
OPINION 
BY JUDGE SIMPSON   FILED: February 20, 2018 
 

 In this appeal, the Delaware Riverkeeper Network, Maya van Rossum, 

the Delaware Riverkeeper, and residential landowners Thomas Casey and Eric Grote 

(collectively, Plaintiffs) challenge orders of the Court of Common Pleas of Chester 

County1 (trial court) that dismissed their complaint and denied their petitions for 

injunctive relief.  Through their complaint and requests for injunctive relief, 

Plaintiffs seek to prevent Sunoco Pipeline, L.P. (Sunoco) from constructing a new 

set of pipelines known as the Mariner East 2 pipeline (ME2) in West Goshen 

Township (Township) in a manner that violates the West Goshen Township Zoning 

Ordinance (zoning ordinance).  Plaintiffs contend the trial court erred in determining 

that: (1) the Township’s power to regulate the location of the ME2 pipeline was 

                                           
1 The Honorable Mark L. Tunnell presided. 
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preempted by the Pennsylvania Public Utility Commission’s (PUC) authority; (2) 

the trial court lacked subject matter jurisdiction over Plaintiffs’ claims; (3) Plaintiffs 

did not establish a claim based on substantive due process; (4) the ME2 pipeline is 

a public utility facility; and, (5) Plaintiffs were not entitled to injunctive relief.  Upon 

review, we affirm. 

 

I. Background 

A. Sunoco I 

 Sunoco is regulated as a public utility by the PUC and is a public utility 

corporation. In re Sunoco Pipeline, L.P., 143 A.3d 1000 (Pa. Cmwlth.) (en banc), 

appeal denied, 164 A.3d 485 (Pa. 2016) (Sunoco I).  The PUC regulates the intrastate 

movement of natural gas and petroleum products or service by Sunoco through 

pipelines, and not the actual physical pipelines conveying those liquids.  Id. at 1004. 

 

 In Sunoco I, we set forth the following relevant factual background.  

Pursuant to the PUC’s Orders, Sunoco has Certificates of Public Convenience 

(CPCs) that authorize it to transport, via its pipeline system, petroleum and refined 

petroleum products, including propane, from and to points within Pennsylvania.  In 

2012, Sunoco announced its intent to develop an integrated pipeline system for 

transporting petroleum products and natural gas liquids (NGLs) such as propane, 

ethane, and butane from the Marcellus and Utica Shales in Pennsylvania, West 

Virginia, and Ohio to the Marcus Hook Industrial Complex (MHIC) and points in 

between.  Sunoco’s various filings described the overall goal of the Mariner East 

Project as an integrated pipeline system to move NGLs from the Marcellus and Utica 

Shales through and within the Commonwealth, and to provide take away capacity 

for the Marcellus and Utica Shale plays and the flexibility to reach various 
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commercial markets, using pipeline and terminal infrastructure within the 

Commonwealth. 

 

 The Mariner East Project has two phases.  The first phase, referred to 

as Mariner East 1 (ME1), was completed and utilized Sunoco’s existing pipeline 

infrastructure, bolstered by a 51-mile extension from Houston, in Washington 

County, to Delmont, in Westmoreland County, to ship 70,000 barrels per day of 

NGLs from the Marcellus Shale basin to the MHIC. 

 

 Sunoco has begun work on the second phase of the Mariner East 

Project, known as ME2.  Unlike ME1, which used both existing and new pipelines, 

ME2 requires construction of a new 351-mile pipeline largely tracing the ME1 

pipeline route, with origin points in West Virginia, Ohio, and Pennsylvania.  With 

the exception of some valves, ME2 will be below ground level. 

 

 Significant for further discussion, new ME2 construction will be 

parallel to and mostly within the existing right of way of the ME1 pipeline.  Id. at 

1008-09. 

 

 While ME1 was underway, Marcellus and Utica Shale producers and 

shippers advised Sunoco that there was a need for additional capacity to transport 

more than the 70,000 barrels of NGLs per day being transported by ME1.  As a 

result, Sunoco undertook to expand Mariner East Project capacity and developed the 

ME2 pipeline. 
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 This expansion of the ME1 service will enlarge capacity to allow 

movement of an additional 275,000 barrels per day of NGLs, thereby allowing 

shippers from the Marcellus and Utica Shales to transport more barrels of NGLs 

through the Commonwealth to destinations within the Commonwealth, as well as to 

the MHIC for storage, processing, and distribution to local, domestic, and 

international markets.  It is intended to increase the take-away capacity of NGLs 

from the Marcellus and Utica Shales and to enable Sunoco to provide additional on-

loading and off-loading points within Pennsylvania for both interstate and intrastate 

propane shipments and increase the amount of propane that would be available for 

delivery or use in Pennsylvania. 

 

 Sunoco sought and obtained PUC approval to provide intrastate service 

on the ME1 and ME2 pipelines.  The PUC issued three final Orders in 2014 and two 

final Orders in 2015 confirming that Sunoco is a public utility corporation subject to 

PUC regulation as a public utility. The PUC also recognized that the service 

provided by both phases of the Mariner East Project is a public utility service. 

 

 As a result of the PUC’s actions and through Sunoco’s previously 

obtained CPCs, the PUC authorized Sunoco as a public utility to transport, as a 

public utility service, petroleum and refined petroleum products both east to west 

and west to east in the following Pennsylvania counties through which the Mariner 

East Project is located: Allegheny, Westmoreland, Indiana, Cambria, Blair, 

Huntingdon, Juniata, Perry, Cumberland, York, Dauphin, Lebanon, Lancaster, 

Berks, Chester, and Delaware.  Sunoco’s CPCs apply to both ME1 service and to 

ME2 service, as it is an authorized expansion of the same service.  Sunoco I. 
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B. Current Litigation 

 As the trial court explained, in 2014, the Township enacted a zoning 

ordinance (2014 Ordinance) that regulates the location and setbacks for gas and 

liquid pipeline facilities.  Section 84-56(B) of the zoning ordinance states: “Gas and 

liquid pipeline facilities” are only permitted in the I-1, I-2, I-2R, I-3 and I-C zoning 

districts by conditional use, subject to several enumerated standards.  Gas and liquid 

pipeline facilities are not permitted in residential districts.  Id.  The conditional use 

standards include setback requirements for projects located in the I-1, 1-2, I-2R, 1-3 

and I-C districts. Id. 

 

 In May 2017, Plaintiffs filed a complaint in the trial court, alleging that 

Sunoco’s proposed ME2 pipeline, which is planned to run through the Township, 

violates the zoning ordinance (Count I).2  They further averred that a violation of the 

zoning ordinance was a violation of Plaintiffs’ substantive due process rights (Count 

II).3 

 

 In response, Sunoco filed preliminary objections, asserting: (1) the trial 

court lacked subject matter jurisdiction over Plaintiffs’ claims because the PUC had 

                                           
2 See Section 617 of the Pennsylvania Municipalities Planning Code, Act of July 31, 1968, 

P.L. 805, as amended, 53 P.S. §10617 (“Causes of action”). 

 
3 Around the same time, residents of Middletown Township filed suit in the Delaware 

County Court of Common Pleas attempting to enforce a local land use ordinance against Sunoco’s 

construction of the Mariner East 2 pipelines in Middletown Township.  See Flynn v. Sunoco 

Pipeline L.P., No. 2017-004148 (C.P. Delaware).  Sunoco filed a motion to coordinate the actions 

under Pa. R.C.P. No. 213.1 in the Delaware County Court of Common Pleas based on the similarity 

of the issues involved in the two cases.  The Delaware County Court of Common Pleas dismissed 

Sunoco’s motion as moot because Sunoco filed preliminary objections to the plaintiffs’ complaint 

in the Delaware County suit, and the Delaware County Court of Common Pleas dismissed the 

plaintiffs’ complaint with prejudice before it addressed the motion to coordinate.  The plaintiffs in 

Flynn filed an appeal to this Court, which is docketed at 942 C.D. 2017. 
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exclusive jurisdiction over the regulation of public utilities and public utility service; 

(2) Plaintiffs’ alleged facts were legally insufficient to state a claim upon which relief 

could be granted because (a) Plaintiffs lacked standing, and (b) Plaintiffs’ attempt to 

enforce the zoning ordinance was preempted by state and federal law. 

 

 On May 25, 2017, as Sunoco began mobilizing and engaging in pre-

construction activity in surrounding townships, Plaintiffs filed a petition for special 

injunction and a petition for preliminary injunction to stop any mobilization in the 

Township.  After a conference with the parties to discuss the petition for special and 

preliminary injunction, the parties agreed that (1) many of the relevant facts were 

likely to be undisputed, and (2) the legal issues raised by Sunoco in its preliminary 

objections would impact any decision on the outstanding requests for injunction.  

Therefore, the parties agreed that proceeding first with the presentation and 

disposition of those legal issues would be appropriate. 

 

 In June 2017, the trial court heard oral argument on the issues raised in 

Sunoco’s preliminary objections.  Shortly thereafter, the trial court issued an order 

that sustained in part and overruled in part Sunoco’s preliminary objections. In 

particular, the trial court: overruled Sunoco’s preliminary objection alleging 

Plaintiffs lacked standing; sustained Sunoco’s preliminary objections alleging a lack 

of subject matter jurisdiction and a lack of authority to regulate; sustained as moot 

Sunoco’s preliminary objection alleging a lack of authority to regulate based on 

federal law; and, sustained Sunoco’s preliminary objection alleging that Plaintiffs 

failed to establish a claim based on substantive due process.  As a result, the trial 

court dismissed Plaintiffs’ complaint with prejudice. 

 

AD007



7 

C. Trial Court’s Decision 

 In support of its order, the trial court offered the following analysis. As 

to Sunoco’s jurisdictional challenges, the trial court explained, Sunoco raised two 

challenges to Plaintiffs’ suit.  First, Sunoco asserted that the trial court lacked subject 

matter jurisdiction over Plaintiffs’ claims because the PUC had exclusive 

jurisdiction over the regulation of public utilities and public utility service and the 

courts lack jurisdiction over collateral attacks on the PUC’s decision to authorize 

public utility service.  Second, and relatedly, Sunoco argued the PUC’s exclusive 

jurisdiction over public utilities and their facilities prevented application of the 

zoning ordinance to Sunoco’s construction of the ME2 pipeline. 

 

 The trial court stated that, in order for it to properly analyze these issues, 

it first had to determine whether Sunoco was a public utility or was offering a public 

utility service such that it would fall within the PUC’s jurisdiction.  Through its 

preliminary objections and attached documents, Sunoco argued it was a public utility 

offering public utility services.  Plaintiffs disputed that the ME2 pipeline was a 

public utility facility subject to the PUC’s jurisdiction and suggested that the CPCs 

that Sunoco submitted with its preliminary objections did not address the ME2 

pipeline. 

 

 In response, the trial court indicated that in numerous prior cases, 

Pennsylvania appellate courts confirmed what Sunoco now argues: that Sunoco is a 

public utility for purposes of the ME project (ME1 and ME2).  To that end, the trial 

court stated, in Sunoco I and In re Sunoco Pipeline, L.P. (Pa. Cmwlth., No. 220 C.D. 

2016, filed May 15, 2017), 2017 WL 2062219 (unreported), appeal denied, ___ A.3d 

___ (Pa., No. 400 MAL 2017, filed January 22, 2018), this Court held that: (1) 
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Sunoco is a public utility; and, (2) Sunoco’s CPCs applied to both ME1 and ME2 

service because it is an authorized expansion of the same service.  The trial court 

stated that Plaintiffs offered no reason, either factual or legal, why the trial court 

should disregard these opinions. 

 

 Further, the trial court explained, in Sunoco I, this Court reaffirmed 

what “has long been the statutory mandate”: that the Public Utility Code4 “charges 

[the] PUC with responsibility to determine which entities are public utilities and to 

regulate how public utilities provide public utility service.”  Sunoco I, 143 A.3d at 

1016; see, e.g., Pottsville Union Traction Co. v. Pub. Serv. Comm’n, 67 Pa. Super. 

301 (1917).  This Court further held: “It is beyond purview that the General 

Assembly intended [the] PUC to have statewide jurisdiction over public utilities and 

to foreclose local public utility regulation.”  Sunoco I, 143 A.3d at 1017 (citing 

Duquesne Light Co. v. Monroeville Borough, 298 A.2d 252 (Pa. 1972)). 

 

 Nevertheless, the trial court explained, Plaintiffs argued that a 

municipality, such as the Township, was permitted to enforce local ordinances 

against public utilities if they do not involve specific activities that the PUC 

regulates.  The trial court stated that, at the heart of Plaintiffs’ argument in opposition 

to Sunoco’s jurisdictional challenge was its contention that the PUC does not 

regulate the location of any hazardous liquid pipelines; therefore, Plaintiffs’ request 

to have the zoning ordinance enforced was not a collateral attack on a PUC decision.  

Plaintiffs acknowledged there was no case law that directly supported that 

proposition.  Ultimately, the trial court disagreed with Plaintiffs’ assertions. 

                                           
 4 66 Pa. C.S. §§101-3316. 
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 The trial court observed that, despite the fact that this case involves 

recent developments in the distribution of petroleum and refined petroleum products, 

Pennsylvania courts long ago addressed the legal principles at issue.  Thus, the trial 

court explained, in Commonwealth v. Delaware and Hudson Railway Co., 339 A.2d 

155 (Pa. Cmwlth. 1975), this Court addressed the same issues confronting the trial 

court here involving the interplay between a public utility and local zoning 

ordinances.  In that case, the trial court stated, Lehigh Valley Railroad, a public 

utility, constructed a diagonal cross-over track in Dupont Borough without first 

applying for a building permit.  As a result, Dupont Borough charged the railroad 

with a violation of its zoning ordinance.  Relying on a long line of cases, this Court 

held Dupont Borough lacked authority to require a building permit. 

 

 The trial court explained that this Court in Hudson Railway began its 

analysis by reiterating the Pennsylvania Supreme Court’s holding in Duquesne Light 

Co. v. Monroeville Borough that “public utilities are to be regulated exclusively by 

an agency of the Commonwealth with state-wide jurisdiction rather than by a myriad 

of local governments with different regulations.”  Hudson Railway, 339 A.2d at 157.  

Further, quoting the Supreme Court’s decision in County of Chester v. Philadelphia 

Electric Co., 218 A.2d 331, 333 (Pa. 1966), the Court in Hudson Railway explained, 

 
[i]f each county were to pronounce its own regulation and 
control over electric wires, pipe lines and oil lines, the 
conveyors of power and fuel could become so twisted and 
knotted as to affect adversely the welfare of the entire 
state. It is for that reason that the Legislature has vested in 
the [PUC] exclusive authority over the complex and 
technical service and engineering questions arising in the 
location, construction and maintenance of all public 
utilities facilities. … 
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Id. at 157.  This Court in Hudson Railway concluded that the above reasoning 

applied equally to the challenged activity of the railroad.  Therefore, Dupont 

Borough lacked the authority to regulate the railroad’s placement of its tracks. 

 

 The trial court reasoned that the present case was even more 

straightforward than Hudson Railway.  Unlike in Hudson Railway, the trial court 

stated, it was not required to “extend” the reasoning behind the above principles to 

the facts before it.  The trial court stated there is no dispute that what is involved 

here is a “pipeline” and the “location” of “all public utility facilities,” which the 

Supreme Court directly addressed in County of Chester.  Thus, the regulation at issue 

here was within the purview of the PUC, not the trial court. 

 

 In addition, the trial court explained, contrary to Plaintiffs’ assertions 

Section 619 of the Pennsylvania Municipalities Planning Code (MPC) 

(“Exemptions”) does not alter this analysis.  That Section provides: 

 
This article shall not apply to any existing or proposed 
building, or extension thereof, used or to be used by a 
public utility corporation, if, upon petition of the 
corporation, the [PUC] shall, after a public hearing, decide 
that the present or proposed situation of the building in 
question is reasonably necessary for the convenience or 
welfare of the public. … 
 

53 P.S. §10619. 

 

 Plaintiffs argued that “buildings” were the only structures that, if 

properly designated, were expressly exempted from local regulation.  The trial court 

explained that the Court in Hudson Railway held otherwise.  Indeed, in Hudson 
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Railway, this Court examined the impact of Section 619 of the MPC on a public 

utility and held, 

 
to the extent that Section 619 of the [MPC] gives any 
authority to local governments to regulate public utilities, 
that authority must be strictly limited to the express 
statutory language.  The [MPC] itself states in Section 
1202, 53 P.S. §11202 that it ‘shall not repeal or modify 
any of the provisions of the Public Utility Law.’ 
 

Hudson Railway, 339 A.2d at 157.  The Court in Hudson Railway concluded that 

because the express statutory language in Section 619 of the MPC (the word 

“building”) did not include railroad tracks, the municipality lacked authority to 

enforce its zoning regulation. 

 

 Similarly, the trial court stated, in South Coventry Township v. 

Philadelphia Electric Company, 504 A.2d 368, 370 (Pa. Cmwlth. 1986), the 

township unsuccessfully argued that Section 619 acted as an “implied grant of 

authority” to zone a siren alert system proposed by the Philadelphia Electric 

Company.  The township argued that “any ‘structure’ sought to be erected by a 

public utility is subject to the municipality’s zoning regulations.”  Id.  This Court 

disagreed, holding that the township’s interpretation of Section 619 was discredited 

in Duquesne Light Co. v. Upper St. Clair Township, 105 A.2d 287 (Pa. 1954).  In 

that case, a municipality raised precisely the same argument advanced by the 

township, that as buildings alone were to be exempted from possible application of 

zoning laws, a general zoning power was thereby granted to the township that would 

enable it to regulate public utility “uses and structures.”  Id. at 292.  The Court in 

Duquesne Light v. Upper St. Clair Township expressly rejected this assertion, based 

on reasoning that the trial court deemed applicable here. 
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 Further, in South Coventry Township, this Court concluded that 

Duquesne Light Co. v. Upper St. Clair Township establishes as an enduring principle 

that there is no power possessed by municipalities to zone with respect to utility 

structures other than buildings.  The trial court determined that the same policy 

concern underlying the Duquesne Light Co. v. Upper St. Clair Township decision 

was present here.  That policy, the trial court stated, which rejects the parochial 

concerns of local interests, was clearly articulated in Duquesne Light Co. v. Upper 

St. Clair Township. 

 

 In sum, the trial court observed, Pennsylvania courts consistently 

construe Section 619 narrowly and hold a township has no power to regulate a public 

utility by zoning ordinances with regard to uses and structures that are not buildings.  

See PECO Energy Co. v. Twp. of Upper Dublin, 922 A.2d 996, 1003, 1005 (Pa. 

Cmwlth. 2007) (holding that Supreme Court has found that the Public Utility Code 

gave the PUC “all-embracing regulatory jurisdiction over the operations of public 

utilities” and that the “legislature intended the Public Utility Code to preempt the 

field of public utility regulation”); see also Duquesne Light Co. v. Monroeville 

Borough (holding that policy of the Commonwealth in entrusting to the PUC the 

regulation and supervision of public utilities excluded townships from the field; no 

power in townships to enter that area can be read into statute by implication; unless 

legislature gives an express grant of power to townships, Commonwealth’s own 

expressed policy on the subject is undiminished and supreme).  Here, the trial court 

explained, both parties agreed that the proposed ME2 pipeline was not a building. 

Thus, the trial court stated, this ends the inquiry. 
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 In addition, the trial court dismissed as moot Sunoco’s preliminary 

objection alleging a lack of authority to regulate based on federal law.  To that end, 

the trial court stated that, at oral argument, counsel for Plaintiffs advised the court 

that the only issue for Plaintiffs was the location of the pipeline in a residential 

district, instead of an industrial district, and that Plaintiffs were not raising a “safety 

issue.”  Tr. Ct. Order, 6/15/17, at 8. 

 

 As a final point, the trial court rejected Plaintiffs’ due process argument.  

The trial court noted that Plaintiffs summarized their due process argument as 

follows: “Under its well established authority, [the] Township limited the industrial 

pipeline activities that can take place in a residential district. [Sunoco] is blatantly 

ignoring the residential zoning district limitations the Township determined were 

inappropriate ….”  Plaintiffs’ Resp. to Prelim. Objs. at 17.  Further, in paragraph 92 

of their complaint, Plaintiffs alleged: “[Sunoco’s] non-compliance with the [zoning 

ordinance] violates [Plaintiffs’] substantive due process rights.”  Responding to 

these assertions, the trial court stated, for the reasons set forth above, Sunoco did not 

violate or fail to comply with a zoning ordinance to which its activity was subject.  

Thus, the trial court rejected Plaintiffs’ due process claim. 

 

 In addition, the trial court issued a separate order denying Plaintiffs’ 

petitions for special and preliminary injunctive relief.  Specifically, for the reasons 

stated above, the trial court determined that Plaintiffs did not show they were likely 

to prevail on the merits. 
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 Plaintiffs appeal the trial court’s orders dismissing their complaint and 

denying their petitions for injunctive relief to this Court. 

 

II. Issues 

 On appeal,5 Plaintiffs contend the trial court erred in determining: (1) 

the Township’s power to regulate the location of the ME2 pipeline was preempted 

by the PUC’s authority; (2) the trial court lacked subject matter jurisdiction over 

Plaintiffs’ claims; (3) Plaintiffs did not establish a substantive due process claim; (4) 

the ME2 pipeline project is a public utility facility; and, (5) Plaintiffs were not 

entitled to injunctive relief.  In the interests of clarity, we reorder some of these 

issues for discussion. 

 

III. Discussion 

A. Public Utility/Public Utility Facility 

1. Contentions 

 Plaintiffs first argue that the trial court’s decision is based entirely on 

its conclusion that the ME2 pipeline is a public utility facility.  They assert that it is 

not.  Therefore, Plaintiffs maintain, the trial court’s order must be reversed. 

                                           
5 We exercise de novo review of a lower tribunal’s order sustaining preliminary objections 

in the nature of a demurrer.  William Penn Sch. Dist. v. Dep’t of Educ., 170 A.3d 414 (Pa. 2017).  

The scope of our review is plenary.  Id.  We must determine “whether, on the facts averred, the 

law says with certainty that no recovery is possible.”  Id. at 434.  In conducting our review, “we 

accept as true all well-pleaded material facts set forth in the [complaint] and all inferences fairly 

deducible from those facts.”  Id.  We will sustain preliminary objections “only when, based on the 

facts pleaded, it is clear and free from doubt that the complainant will be unable to prove facts 

legally sufficient to establish a right to relief.”  Id. at 434-35 (citation omitted). 

In addition, in reviewing a trial court’s order denying a preliminary injunction, our review 

is highly deferential.  We “examine the record only to determine ‘if there were any apparently 

reasonable grounds for the action of the court below ....’”  Reed v. Harrisburg City Council, 927 

A.2d 698, 703 (Pa. Cmwlth. 2007) (citation omitted).  Indeed, “[o]nly if it is plain that no grounds 

exist to support the decree, or that the rule of law relied upon was palpably erroneous or misapplied, 

will the decision be interfered with.”  Unionville-Chadds Ford Sch. Dist. v. Rotteveel, 487 A.2d 109, 

111 (Pa. Cmwlth. 1985) (emphasis in original). 
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 Plaintiffs contend that Sunoco has changed its position regarding the 

ME2 pipeline, arguing that the ME2 pipeline is intrastate, and Sunoco is a public 

utility, to suit its needs.  To that end, Plaintiffs argue, only after Sunoco lost in a 

condemnation proceeding in York County, did it seek approval to provide intrastate 

service.  Reproduced Record (R.R.) at 17a-18a; see Sunoco Pipeline, L.P. v. Loper, 

No. 2013-SU-4518-05 (C.P. York 2014) (reaffirmed March 25, 2014); see also 

Sunoco I (McCullough, J., dissenting). 

 

 Plaintiffs assert that in June 2014, Sunoco applied to the PUC for 

approval to construct a portion of the ME2 pipeline in Washington County to extend 

its service into that county, which is located on the West Virginia border.  Plaintiffs 

argue that the PUC only ordered that a CPC should issue authorizing Sunoco to offer 

petroleum products to the public in Washington County.  They contend Sunoco relies 

on this PUC order and CPCs issued decades ago to support its claim that the ME2 

pipeline is a public utility facility.  However, Plaintiffs assert, none of those CPCs 

address the ME2 pipeline. 

 

 Moreover, Plaintiffs argue, the Public Utility Code limits a “public 

utility” only to those corporations transporting “for the public for compensation.”  

See 66 Pa. C.S. §102.  Plaintiffs contend the ME2 pipeline will not provide service 

for the public. 

 

 Further, by dismissing Plaintiffs’ complaint before affording them an 

opportunity to conduct discovery, Plaintiffs maintain, the trial court limited 

Plaintiffs’ ability to develop the facts necessary to support their argument.  They 
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argue they should have been permitted to develop a record on this issue.6  Thus, 

Plaintiffs assert, the trial court’s conclusion that Plaintiffs offered no factual basis as 

to why it should find that the ME2 pipeline is not a public utility facility, should be 

set aside.  As the ME2 pipeline is not a public utility facility, Plaintiffs argue, the 

trial court’s conclusion that the zoning ordinance was preempted by the PUC was 

erroneous. 

 

 Sunoco responds that the trial court correctly determined that Sunoco 

is a public utility and that the ME2 pipeline is part of its public utility facilities, based 

on this Court’s controlling decision in Sunoco I and subsequent decisions.  In Sunoco 

I, this Court examined the CPCs that the PUC issued to Sunoco, together with other 

orders and decisions the PUC rendered regarding Sunoco, and held: “Sunoco is 

regulated as a public utility by [the] PUC and is a public utility corporation, and 

Mariner East intrastate service is a public utility service rendered by Sunoco.”  Id. at 

1020.  Although this Court issued that decision in an eminent domain case, Sunoco 

argues, the holding regarding the scope of the PUC’s regulation is not limited to that 

context.  Rather, the holding that Sunoco is a public utility regulated by the PUC, 

and that the ME2 service is part of its PUC-certificated public utility service applies 

to all cases questioning Sunoco’s public utility status in light of the CPCs and other 

PUC orders and decisions this Court examined in Sunoco I. 

 

                                           
6 See Clean Air Council v. Sunoco Pipeline, August Term, 2015, No. 03484 (C.P. Phila. 

May 25, 2017) (summary judgment not proper as record was still incomplete on, among other 

things, ME2 pipeline’s status as a public utility facility); Clean Air Council v. Sunoco Pipeline, 

August Term, 2015, No. 03484 (C.P. Phila. March 1, 2017) (overruling Sunoco’s preliminary 

objections asserting court lacked jurisdiction because of Sunoco’s alleged public utility status). 
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 In attempting to argue the ME2 pipeline is not a public utility facility, 

Sunoco contends, Plaintiffs do not allege the service Sunoco is providing in this case 

is any different from that at issue in Sunoco I.  They also do not deny that the PUC 

issued Sunoco Pipeline the CPCs that this Court examined in Sunoco I, nor do they 

allege the PUC issued other orders or decisions calling Sunoco’s public utility status 

into question.  R.R. at 18a-19a, 25a, 200a-02a, 218a-240a, 278a-89a (recognizing 

the PUC issued Sunoco CPCs that this Court examined in Sunoco I). 

 

 Instead, Sunoco argues, Plaintiffs rely on the dissenting opinion in 

Sunoco I and a trial court opinion, which this Court distinguished in Sunoco I as 

irrelevant to the analysis of Sunoco’s public utility status in light of its regulation by 

the PUC.  See Sunoco I, 143 A.3d at 1014-15.  Sunoco argues the en banc decision 

in Sunoco I is the law, and it establishes that the ME2 pipeline is part of Sunoco’s 

public utility facilities, subject to the PUC’s regulation.  See In re Condemnation by 

Sunoco Pipeline L.P. (Katz) 165 A.3d 1044, 1053 (Pa. Cmwlth. 2017) (McCullough, 

J., concurring), appeal denied, ___ A.3d ___ (Pa., No. 507 MAL 2017, filed January 

22, 2018). 

 

2. Analysis 

 Based on our recent en banc decision in Sunoco I, we hold that Sunoco 

is regulated as a public utility by the PUC and is a public utility corporation.  In 

addition, we hold that Sunoco is providing intrastate pipeline transportation services 

regulated by the PUC.  We reject Plaintiffs’ arguments to the contrary. 
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 As a regulated public utility providing intrastate pipeline transportation 

services under the Public Utility Code, Sunoco is expressly required to furnish and 

maintain adequate, efficient, safe and reasonable service and facilities, and shall 

make all such repairs, changes, alterations, substitutions, extensions and 

improvements in or to such service and facilities as shall be necessary or proper for 

the accommodation, convenience, and safety of its patrons, employees and the 

public.  66 Pa. C.S §1501 (entitled “Character of service and facilities”).  According 

to the PUC, if Sunoco concludes it is necessary to expand the previously certificated 

service, it is permitted to upgrade current facilities and expand existing capacity as 

needed.  Sunoco I, 143 A.3d at 1006; see also Duquesne Light Co. v. Pa. Pub. Utility 

Comm’n, 63 A.2d 466 (Pa. Super. 1949) (Duquesne Light Co. v. PUC) (public utility 

company, in exercise of its managerial functions, may determine in first instance 

type and extent of its service to public within limits of adequacy and reasonableness, 

but service must conform to PUC regulations and orders).  The PUC determined that 

the expansion proposed by Sunoco was necessary and proper for the service, 

accommodation, and convenience of the public.  Sunoco I, 143 A.3d at 1007. 

 

 On its own motion or upon complaint, and after notice and hearing, 

whenever the PUC finds that the service or facilities of any public utility are 

unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or 

otherwise in violation of the Public Utility Code, the PUC shall determine and 

prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service 

or facilities to be observed, furnished, enforced or employed, including all such 

repairs, changes, alterations, extensions, substitutions, or improvements in facilities 

as shall be reasonably necessary and proper for the safety, accommodation, and 
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convenience of the public.  66 Pa. C.S. §1505(a) (entitled “Proper service and 

facilities established on complaint”); see also 66 Pa. C.S §701 (entitled 

“Complaints”).  We acknowledge this express statutory remedy. 

 

 Plaintiffs argue that the ME2 pipeline is not properly located because 

parts of it are proposed for incompatible residential zones where permission for such 

use has recently been withdrawn.  Plaintiffs’ Compl. at ¶11 (“Under the [2014] 

Ordinance a public utility facility use is permitted by conditional use, and no longer 

permitted by right in residential districts.”).  Plaintiffs also refer to the “hazardous” 

nature of the petroleum products involved in the pipeline transportation services, 

e.g., Appellants’ Br. at 4; Reply Br. of Appellants at 21, protection of public natural 

resources generally, recent damage to drinking water supplies in particular, Reply 

Br. of Appellants at 12, and detrimental impacts on health, safety, welfare and 

property values.  Id. at 13.  We view these assertions as implicating the 

reasonableness and safety of the pipeline transportation services or facilities, matters 

committed to the expertise of the PUC by express statutory language.  66 Pa. C.S. 

§1505. 

 

B. Preemption by Public Utility Code 

1. Contentions 

 Plaintiffs next assert the trial court held that the Township’s ability to 

regulate the location of a “highly volatile liquid” (HVL) pipeline in a residential 

district was preempted by the PUC’s authority, despite the fact that the PUC does 

not regulate the location of such pipelines.  Appellants’ Br. at 4, 10.  In reaching its 

conclusion, Plaintiffs argue, the trial court relied on a line of cases, including 

Duquesne Light Co. v. Monroeville Borough, County of Chester, Duquesne Light 
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Co. v. Upper St. Clair Township, South Coventry Twp., and Delaware and Hudson 

Railway Co.  However, Plaintiffs contend, a review of those cases makes clear that 

they do not support the broad preemption that the trial court found here. 

 

 Initially, Plaintiffs argue the zoning ordinance does not conflict with 

the PUC’s authority.  Plaintiffs contrast this case with the Supreme Court’s decision 

in Duquesne Light Company v. Monroeville Borough,7 asserting that the PUC here 

concedes it does not have regulatory authority over the location of HVL pipelines.  

See Krueger-Braneky: Questions Over Natural Gas Pipeline Safety, 

https://www.youtube.com/watch?v=KbXpkxkT3Mo (last visited January 22, 2018) 

(March 1, 2017 testimony before Pennsylvania House of Representatives); Chester 

County Association of Township Officials, Guide to Pipelines for Chester County 

Municipalities at 6 http://www.ccato.org/DocumentCenter/View/103 

(“Pennsylvania has no designated regulatory authority overseeing the siting of 

hazardous liquid pipelines.”) (last visited January 22, 2018).  Thus, Plaintiffs 

maintain they could not have invoked the PUC’s “procedural machinery” here. 

Appellants’ Br. at 12.  Without the ability to avail themselves to the trial court, 

Plaintiffs contend, they are left without a mechanism to vindicate their rights. 

 

 Plaintiffs further argue the Township has authority to establish zones in 

which HVL pipelines may and may not be located.  While the trial court relied on 

the Supreme Court’s decision in County of Chester in holding to the contrary, 

Plaintiffs contend, County of Chester is distinguishable.  To that end, the Court in 

County of Chester specifically distinguished between the authority of a county and 

                                           
7 See also Pa. Power Co. v. Twp. of Pine, 926 A.2d 1241 (Pa. Cmwlth. 2007) (en banc). 
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a municipality.  They assert that, in contrast to a county, it has long been held that 

municipalities have zoning authority to regulate as to matters of health, safety, and 

welfare, even when the matter involves a public utility.  See York Water Co. v. York, 

95 A. 396, 396 (Pa. 1915); see also Village of Euclid v. Ambler Realty Co., 272 U.S. 

365 (1926); Swade v. Zoning Bd. of Adjustment of Springfield Twp., 140 A.2d 597 

(Pa. 1958); Robinson Twp. v. Commonwealth, 52 A.3d 463 (Pa. Cmwlth. 2012) 

(Robinson Twp. I), aff’d in part, rev’d in part, 83 A.3d 901 (Pa. 2013). 

 

 Most recently, and perhaps most importantly, Plaintiffs contend, the 

Pennsylvania Supreme Court set forth the clear limitations on the General 

Assembly’s authority “to remove a political subdivision’s implicitly necessary 

authority to carry into effect its constitutional duties.”  Robinson Twp. v. 

Commonwealth, 83 A.3d 901, 977 (Pa. 2013) (Robinson Twp. II); see also Pa. Envtl. 

Def. Found. v. Commonwealth, 161 A.3d 911, 931 (Pa. 2017) (PEDF). 

 

 Plaintiffs argue the General Assembly derives its power from Article 

III of the Pennsylvania Constitution, which grants broad and flexible police powers 

to enact laws to promote public health, safety, morals, and the general welfare.  

PEDF; Robinson Twp. II.  These powers, however, are expressly limited by the 

fundamental rights reserved to the people in Article I of the Pennsylvania 

Constitution.  PEDF; Robinson Twp. II.  Among the rights in Article I are the rights 

set forth in Article I, Section 27 (referred to as the “Environmental Rights 

Amendment”) (ERA), which provides: 

 
The people have a right to clean air, pure water, and to the 
preservation of the natural, scenic, historic and esthetic 
values of the environment.  Pennsylvania’s public natural 
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resources are the common property of all the people, 
including generations yet to come.  As trustee of these 
resources, the Commonwealth shall conserve and 
maintain them for the benefit of all the people. 
 

PA. CONST. art I, § 27. 

 

 Significantly, Plaintiffs maintain, the trustee obligations set forth in the 

ERA are not vested exclusively in any single branch of Pennsylvania government. 

PEDF; Robinson Twp. II.  Instead all Commonwealth agencies and entities have a 

fiduciary duty to act toward the corpus with prudence, loyalty and impartiality. 

PEDF; Robinson Twp. II.  “This includes local governments.”  Robinson Twp. II, 

83 A.3d at 956-57.  Plaintiffs contend municipalities have those powers expressly 

granted to them by the Pennsylvania Constitution or by the General Assembly, and 

other authority implicitly necessary to carry into effect those express powers.  Id. 

They assert that, while the General Assembly has the authority to alter or remove 

powers granted and obligations imposed on the municipality by statute, 

“constitutional commands regarding municipalities’ obligations and duties to their 

citizens cannot be abrogated by statute.”  Id. at 977.  Plaintiffs argue the General 

Assembly has no authority to remove a political subdivision’s implicitly necessary 

authority to carry into effect its constitutional duties.  Id. 

 

 Further, Plaintiffs maintain, as to the public trust provisions of the ERA 

Amendment, “the General Assembly can neither offer political subdivisions 

purported relief from obligations under the [ERA], nor can it remove necessary and 

reasonable authority from local governments to carry out these constitutional 

duties.”  Id.  When the General Assembly commands municipalities to ignore their 
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obligations under the ERA and further directs them to take affirmative actions to 

undo existing protections of the environment in their localities, Plaintiffs argue, it 

“transgresses its delegated police powers which, while broad and flexible, are 

nevertheless limited by constitutional commands, including the [ERA].”  Id. at 978. 

 

 Plaintiffs assert that, in Pennsylvania, protection of environmental 

values “is a quintessential local issue and must be tailored to local conditions.”  Id. 

at 979.  “[A] new regulatory regime permitting industrial uses as a matter of right in 

every type of pre-existing zoning district is incapable of conserving or maintaining 

the constitutionally protected aspects of the public environment and of a certain 

quality of life.”  Id.  Thus, when a local government is required to permit industrial 

uses in all zoning districts “some properties and communities will carry much 

heavier environmental habitability burdens than others …. This disparate effect is 

irreconcilable with the express command that the trustee manage the corpus of the 

trust for the benefit of ‘all the people.’”  Id. at 980 (quoting PA. CONST. art I, § 27). 

Plaintiffs argue that, placing uses in zoning districts not designated for those types 

of uses, i.e. “spot uses,” disrupts the rational zoning scheme as a whole.  Robinson 

Twp. I, 52 A.3d at 484 n.21. 

 

 Plaintiffs contend that, by finding that the zoning ordinance regulating 

the location of HVL pipelines in residential districts is preempted by the PUC’s 

authority, the trial court did precisely what the Supreme Court prohibited in 

Robinson Township II.  It allowed the General Assembly to remove the Township’s 

ability to carry out its constitutionally mandated, and quintessentially local, duties 

as a trustee under the ERA.  Plaintiffs argue this allowed the General Assembly to 
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transgress its delegated police powers, which are limited by the ERA.  Further, it 

allowed Sunoco, under the guise of the PUC, to place an industrial use as a matter 

of right in every type of pre-existing zoning district, a scheme that is incapable of 

conserving or maintaining the constitutionally protected aspects of the public 

environment and of a certain quality of life.  It also allowed some properties to carry 

a much heavier environmental habitability burden than others, undermining the 

Township’s ability as trustee to manage the corpus of the trust for the benefit of “all 

the people.”  PA. CONST. art. I, §27.  They argue such a clear violation of the ERA 

cannot stand. 

 

 Plaintiffs further argue Section 619 of the MPC does not preempt the 

zoning ordinance.  In its order, Plaintiffs contend, the trial court relied on Section 

619 for the proposition that a township has no power to regulate a public utility by 

zoning ordinance with respect to uses and structures that are not buildings. 

Significantly, Plaintiffs assert, the trial court derived this broad reading of Section 

619 from a line of cases which state that Section 619 “must be strictly limited to the 

express statutory language.”  Hudson Railway, 339 A.2d at 157.  In finding Section 

619 so restricts the authority of municipalities, Plaintiffs maintain, the trial court 

failed to adhere to the “strict limitations” of Section 619 and instead found “implied” 

limitations on municipal authority that do not exist.  Plaintiffs contend the trial court 

misconstrued cases interpreting this provision. 

 

 Sunoco responds that the trial court correctly decided that the PUC’s 

exclusive jurisdiction over the regulation of public utilities preempts the zoning 

ordinance as applied to Sunoco’s construction of the ME2 pipeline.  It argues 
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longstanding Pennsylvania law provides that, because the PUC has exclusive 

jurisdiction over the regulation of public utilities and their facilities, local regulations 

that threaten to interfere with public utilities’ construction or operation of facilities 

dedicated to public service are preempted.  Duquesne Light Co. v. Monroeville 

Borough; Cnty. of Chester; Duquesne Light Co. v. Upper St. Clair Twp.; Twp. of 

Upper Dublin; Hudson Railway. 

 

 Sunoco contends preemption of zoning ordinances is well-established. 

See Duquesne Light Co. v. Monroeville Borough (zoning); County of Chester (land 

development plans); Duquesne Light Co. v. Upper St. Clair Twp. (zoning and 

building permits); see also S. Coventry Twp.; Newtown Twp. v. Phila. Elec. Co., 

594 A.2d 834 (Pa. Cmwlth. 1991).  It argues that preemption of local ordinances 

attempting to regulate public utilities is required because subjecting public utilities 

to “a myriad of local governments with different regulations[,]” Hudson Railway, 

339 A.2d at 157, would “clearly burden and indeed disable [them] from successfully 

functioning as … utilit[ies].”  S. Coventry Twp., 504 A.2d at 372. 

 

 Sunoco asserts the only public utility facilities that are potentially 

subject to local zoning regulations are buildings because the General Assembly 

expressly granted municipalities zoning power over buildings in Section 619 of the 

MPC.  S. Coventry Twp., 504 A.2d at 370-71 (holding municipalities have no power 

to zone as to utility structures other than buildings); see also Duquesne Light Co. v. 

Upper St. Clair Twp.  Sunoco maintains the MPC does not grant municipalities 

general zoning power over any other types of public utility facilities. Rather, “the 

policy of the Commonwealth in entrusting to the [PUC] the regulation and 
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supervision of public utilities has excluded townships from the same field” means 

that “no power in townships to enter that area can be read into the [MPC] by 

implication.”  Id. at 292.  Indeed, Sunoco contends, the MPC emphasizes it does not 

intend to grant municipalities general power to regulate public utilities by stating it 

does not “repeal or modify any of the provisions of [the Public Utility Code].”  

Section 1202 of the MPC.  Here, Sunoco asserts, the ME2 pipeline is not a building; 

it is a pipeline that crosses through numerous municipalities in Pennsylvania, and it 

is affected with a statewide concern.  See Hudson Railway. 

 

 Moreover, Sunoco argues, in granting public utilities condemnation 

power, the General Assembly expressly imposed no limitations on the distance of a 

pipeline from a residence.  See 15 Pa. C.S. §1511(b)(1) (providing that while no 

public utility corporation can condemn a dwelling house “for the purpose of 

constructing any street railway, trackless-trolley omnibus, petroleum or petroleum 

products transportation or aerial electric transmission, aerial telephone or aerial 

telegraph lines[,]” condemnations for “petroleum or petroleum products 

transportation lines” are not subject to the additional restriction imposed on the other 

types of lines that the condemnation cannot include “any part of the reasonable 

curtilage of a dwelling house within 100 meters therefrom”).  Sunoco asserts this 

exception from a distance requirement on condemnation for petroleum products 

pipelines shows the General Assembly considered whether the location of pipelines 

in relation to dwellings should be limited, and it determined not to restrict the 

location of those pipelines. 
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 Sunoco further contends, because the PUC’s regulatory authority over 

public utilities is broad, municipalities may not regulate merely because the PUC 

has not issued a specific regulation.  Contrary to Plaintiffs’ claims, Sunoco argues, 

whether or not the PUC promulgated specific regulations covering the same area as 

Section 84-56(B) of the zoning ordinance is irrelevant to the preemption analysis 

because the PUC has exclusive jurisdiction over the regulation of public utilities and 

their facilities, and municipalities have no implied power to regulate public utilities 

under the MPC. 

 

 Sunoco maintains that, under the Public Utility Code, the PUC has 

broad regulatory authority over Sunoco’s implementation of the ME2 pipeline and 

its provision of the ME2 service.  See 66 Pa. C.S. §§501, 506, 701, 1501, 1504, 1508.  

Ignoring this authority, Sunoco argues, Plaintiffs focus on the fact that the current 

regulatory scheme does not provide a mechanism for the government to review the 

entire route of a petroleum product pipeline before a pipeline operator seeks permits 

and other approvals required in connection with constructing a pipeline.  

Nevertheless, Sunoco asserts, a lack of specific regulation over a pipeline’s route 

does not leave room for local regulation, and it particularly does not leave room for 

the zoning ordinance, which does not address the route of the pipeline through 

Pennsylvania, but rather addresses Sunoco’s implementation of its public utility 

facilities, which is within the PUC’s jurisdiction. 

 

 Sunoco further contends the MPC does not grant the Township the 

power to regulate Sunoco’s public utility facilities through the zoning ordinance.  It 

asserts that “[e]ven where the state has granted [municipalities] powers to act in a 
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particular field … such powers do not exist if the Commonwealth preempts the 

field.”  Huntley & Huntley, Inc. v. Borough Council of Oakmont, 964 A.2d 855, 862 

(Pa. 2009).  As such, Sunoco argues, the Township has no power to regulate 

Sunoco’s public utility facilities, and the zoning ordinance is preempted as applied 

to Sunoco’s construction of the ME2 pipeline.  Therefore, the trial court properly 

dismissed Plaintiffs’ complaint. 

 

 Sunoco also maintains the ERA does not grant municipalities the 

authority to regulate public utilities.  It asserts Plaintiffs now attempt to evade 

preemption by arguing that the ERA requires municipalities to regulate public 

utilities to preserve the environment, and that preemption violates the ERA. 

 

 Sunoco asserts that, despite Plaintiffs’ contentions, the ERA does not 

grant regulatory power to municipalities where that power is preempted or otherwise 

prohibited. Instead, the ERA requires municipalities to make decisions and take 

actions they are already empowered to take, in a manner that satisfies their duty to 

act as trustee of Pennsylvania’s public natural resources for the benefit of the people.  

PA. CONST. art. I, § 27; PEDF; Robinson Twp. II. 

 

 Sunoco maintains that, while municipalities are bound to adhere to their 

trustee duties under the ERA in making decisions that may affect the environment 

and in taking actions they are empowered to take, this duty does not grant them 

power to infringe on the PUC’s exclusive jurisdiction to regulate public utilities.  Cf. 

Robinson Township II, 83 A.3d at 901 (holding that a statute unconstitutionally 

limited municipal zoning power over “oil and gas operations” (i.e., fracking-related 
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operations that are not related to public utility service and that do not implicate the 

provision of a statewide public utility service)). 

 

 Even assuming the ERA empowers the Township to regulate public 

utilities with regard to the environment in the face of PUC preemption, Sunoco 

argues, Plaintiffs fail to show how the zoning ordinance furthers the Township’s 

ERA trustee duties. 

 

 Sunoco maintains Plaintiffs do not show how the zoning ordinance 

relates to conserving the public’s natural resources.  Sunoco asserts the zoning 

ordinance purports to prohibit pipelines from all zoning districts except certain 

industrial zones, subject to 18 standards.  Section 84-56(b) of the zoning ordinance. 

But, in contrast to the fracking operations at issue in Robinson Township II, Sunoco 

contends, pipelines, which merely transport products from one point to another, do 

not inherently diminish the environment.  Cf. Robinson II, 83 A.3d at 979-80 

(fracking operations designed to actively exploit the natural gas found in the 

Marcellus Shale Formation cause “air, water, and soil pollution; persistent noise, 

lighting, and heavy vehicle traffic; and the building of facilities incongruous with 

the surrounding landscape”).  Indeed, Sunoco argues, pipelines have co-existed 

alongside residential uses of property in Pennsylvania for over a century. 

 

 Sunoco argues here the route of the ME2 pipeline parallels an existing 

pipeline that has been in place for decades, which traverses all types of zoning 

districts, including residential districts.  It asserts pipelines are not a new, invasive 

use that alter settled expectations about property, but rather are a well-established 
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part of Pennsylvania's landscape.  See, e.g., Commonwealth v. Keystone Pipe Line 

Co., 24 Pa. D. & C. 400 (C.P. Dauphin 1934, Cmwlth. Dkt.) (discussing history of 

pipeline transportation in Pennsylvania). 

 

 In addition, Sunoco contends, to the extent Plaintiffs are arguing the 

Public Utility Code is unconstitutional in giving the PUC exclusive regulatory 

authority over public utilities, this is another argument Plaintiffs did not raise before 

the trial court.  In any event, Sunoco argues, as a Commonwealth agency, the PUC 

is required to act as a trustee under the ERA.  Here, Sunoco maintains, the PUC did 

consider the environmental effects of the Mariner East project when it reviewed 

Sunoco’s CPC applications and authorized provision of the ME2 service.8 

 

 Sunoco also asserts the Department of Environmental Protection (DEP) 

exercised ERA duties over the ME2 pipeline by reviewing Sunoco’s applications for 

environmental permits and considering the project’s environmental effects before 

issuing permits. 

 

 Sunoco further maintains that, contrary to Plaintiffs’ assertions, 

Plaintiffs have a remedy to address their dissatisfaction with Sunoco’s construction 

of the ME2 pipeline, just not through this suit.  Specifically, Sunoco argues, the 

Public Utility Code allows “any person … having an interest in the subject matter 

… [to] complain in writing, setting forth any act or thing done or omitted to be done 

                                           
 8 For example, Sunoco contends, in its 2014 application to the PUC for a CPC for 

Washington County, Sunoco provided the PUC with information about the environmental effects 

of the ME2 pipeline project, stating that in selecting the route of the pipelines, it sought to minimize 

impacts to the natural and human environment, minimize route length and cost, avoid densely 

populated areas, maximize distance from residences, schools, cemeteries, historical resources, and 

recreation areas, and minimize impacts to wetlands and conservation areas. 
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by any public utility in violation, or claimed violation, of any law which the [PUC] 

has jurisdiction to administer, or of any regulation or order of the [PUC] .... ”  66 Pa. 

C.S. § 701.  Thus, Sunoco asserts, Plaintiffs could bring their grievances before the 

PUC, and the PUC would have the power to adjudicate those claims. 

 

 Sunoco argues Plaintiffs could also ask the General Assembly to amend 

the Public Utility Code to require the PUC to regulate pipelines in a particular way. 

See Cnty. of Chester.  However, Sunoco maintains, Plaintiffs may not use the courts 

to infringe on the PUC’s exclusive jurisdiction over the regulation of public utilities 

and impede the provision of a statewide public utility service that the PUC already 

determined will benefit the public. 

 

 In reply, Plaintiffs again assert that the PUC’s authority does not 

preempt the zoning ordinance.  Plaintiffs argue that Sunoco broadly contends the 

PUC has exclusive jurisdiction over the regulation of public utilities and their 

facilities.  In support, Sunoco relies on cases involving electric transmission lines 

and other electric utility facilities.  However, Plaintiffs argue, electric utilities and 

pipelines are regulated differently by the PUC.  To that end, the PUC promulgated 

an array of regulations to address the siting of electric facilities.  See, e.g., Pa. Code, 

Title 52, Chapter 57, Subchapter G (“[PUC] Review of Siting and Construction of 

Electric Transmission Lines”). 

 

 In contrast, Plaintiffs argue, the PUC does not regulate the siting of 

HVL pipelines.  Plaintiffs assert that, as Sunoco concedes, the PUC has not issued 

regulations covering the same subject that the zoning ordinance addresses. Plaintiffs 
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contend that, despite the PUC’s and Sunoco’s statements to the contrary, Sunoco 

attempts to argue that the PUC does, in fact, regulate the location of HVL pipelines 

based on 15 Pa. C.S. §1511(b)(1).  Plaintiffs maintain this provision addresses 

setbacks for public utility eminent domain proceedings.  They contend the instant 

case does not involve the exercise of eminent domain; thus, the cited provision does 

not apply to the issue presented here. 

 

 Plaintiffs further argue Sunoco also relies on multiple Public Utility 

Code provisions that it claims show the PUC has authority over the ME2 pipeline. 

However, Plaintiffs assert none of these provisions relate to the siting of a pipeline. 

 

 In addition, Plaintiffs acknowledge Sunoco’s argument that, even if the 

PUC does not regulate the siting of the pipeline, other governmental entities 

reviewed and approved matters relating to siting concerns.  Plaintiffs note that 

Sunoco identifies sections of applications it submitted to, among other entities, DEP, 

which identify the location of the pipeline.  However, Plaintiffs argue, Sunoco does 

not indicate what the agencies did with this information nor does it identify any 

authority granting DEP or any other agency power over the siting of HVL pipelines. 

In fact, Plaintiffs assert, neither DEP nor any other agency has such authority. 

 

 Plaintiffs further maintain the PUC’s authority does not preempt the 

MPC.  To that end, Plaintiffs point out that Sunoco cites Section 1202 of the MPC, 

the statute’s savings clause, for the erroneous proposition that the Public Utility 

Code preempts municipal authority under the MPC.  Plaintiffs argue Section 1202 

provides, among other things, that the MPC does not “repeal or modify any of the 
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provisions of 66 Pa.C.S. Pt. I (relating to public utility code) ….”  53 P.S. §11202.  

Thus, by its express terms, Plaintiffs assert, the MPC does not preempt the Public 

Utility Code. 

 

 Under the rules of statutory construction, Plaintiffs assert, to the extent 

the MPC and the Public Utility Code relate to the same things, i.e., the location of a 

purported public utility HVL pipeline, they must be read in pari materia.  See 1 Pa. 

C.S. §1932(a).  Here, Plaintiffs argue, there is no conflict between the Public Utility 

Code and the MPC.  Therefore, the MPC, and the Township’s authority to regulate 

the location of HVL pipelines in residential districts under that statute, must be given 

effect. 

 

 Plaintiffs also point out that Sunoco claims the construction and 

operation of its pipeline does not implicate the rights protected by the ERA because 

pipelines, which merely transport products from one point to another, do not 

inherently diminish the environment. Plaintiffs argue it should be beyond dispute 

that installation of an underground pipeline 20 inches in diameter, which is subject 

to various state and federal environmental permits, to transport HVLs by subjecting 

them to high pressure, implicates the public natural resources protected by the ERA.  

Plaintiffs assert that, if there were any doubt of this prior to commencement of 

pipeline construction, recent damage to drinking water supplies in Uwchlan 

Township should resolve such doubt.  See Bill Rettew Jr., Uwchlan residents discuss 

Mariner East 2 pipeline, water problems, delcotimes.com, 

http://www.delcotimes.com/article/DC/20170713/NEWS/170719873 (last visited 

January 22, 2018).  Plaintiffs contend that, as alleged in their complaint, the pipeline 
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is an industrial use with known detrimental impacts on health, safety, welfare, 

property values, and public natural resources in residential areas.  Compl. at ¶109. 

 

 Also, Plaintiffs argue acceptance of Sunoco’s position would leave 

Plaintiffs without a forum in which to vindicate their rights.  Having failed to even 

attempt to comply with the zoning ordinance, Plaintiffs assert, Sunoco now seeks to 

preclude Plaintiffs from challenging its actions in the only forum with jurisdiction, 

the trial court.  Plaintiffs contend Sunoco claims that Plaintiffs could attempt to bring 

their grievances before the PUC.  Contrary to this assertion, Plaintiffs argue, this 

case does not relate to a law that the PUC has jurisdiction to administer or a 

regulation or order of the PUC.  Rather, the PUC has no statutory or regulatory 

authority governing the location of an HVL pipeline though which Plaintiffs can 

seek relief before the PUC. 

 

2. Analysis 

 For the following reasons, we hold that the Township lacks authority to 

zone out a public utility pipeline service or pipeline facility regulated by the PUC. 

 

 There are three generally recognized forms of preemption: (1) express 

or explicit preemption, where the statute includes a preemption clause, the language 

of which specifically bars local authorities from acting on a specific subject matter; 

(2) conflict preemption, where the local enactment irreconcilably conflicts with or 

stands as an obstacle to the execution of the full purposes of the statute; and (3) field 

preemption, where analysis of the entire statute reveals the General Assembly’s 

implicit intent to occupy the field completely and to permit no local enactments.  
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Hoffman Mining Co., Inc. v. Zoning Hearing Bd. of Adams Twp., Cambria Cnty., 

32 A.3d 587, 593-94 (Pa. 2011) (citations omitted). 

 

a. Field Preemption 

 If the General Assembly has preempted a field, the state has retained 

all regulatory and legislative power for itself, and no local legislation in that field is 

permitted.  Id.  Both field and conflict preemption require an analysis of whether 

preemption is implied in or implicit from the text of the whole statute, which may or 

may not include an express preemption clause.  Id. 

 

 In Duquense Light Co. v. Upper St. Clair Township, our Supreme Court 

held that field preemption precluded the application of a township zoning ordinance 

to a public utility.  The Court adopted the language of the chancellor examining 

numerous provisions of the former Public Service Company Law of 1913,9 and its 

predecessors, and the 1931 First Class Township Law,10 together with a 1949 

amendment.  The adopted language included the following: 

 
Thus, long before first class townships ever acquired any 
zoning powers, The General Assembly had clearly 
expressed the policy of the Commonwealth to commit the 
regulation to a commission of state-wide jurisdiction, and 
to impose a duty upon utilities to render adequate and 
efficient service and to make such changes in or extension 
of their facilities and service as might be necessary to 
accommodate or serve the public. 
   

                                           
9 Act of July 26, 1913, P.L. 1374, as amended, formerly 66 P.S. §§1-1009. 

 
10 Act of June 24, 1931, P.L. 1206, as amended, formerly 53 P.S. §§55101-58502. 
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Dusquesne Light Co. v. Upper St. Clair Twp., 105 A.2d at 291 (emphasis added).  

The Supreme Court also adopted language stating that: 

 
[T]he policy of the Commonwealth of entrusting to the 
Commission the regulation and supervision of public 
utilities has excluded townships from the same field, and 
that no power in townships to enter that area can be read 
into the First Class Township Law by implication.  Unless 
the legislature has given an express grant of power to 
townships, the Commonwealth’s own expressed policy on 
the subject is undiminished and supreme. 
   

Id. at 292 (emphasis by underline added, emphasis by italics in original). 

 

 The Supreme Court added its own discussion on the policy driving its 

holding in favor of the public utility: 

 
 Any other conclusion than that reached by the 
chancellor would render the [PUC] powerless to regulate 
the functioning of an electric service company if in so 
doing the [PUC] contravened any regulation or order of a 
local zoning authority.  If the power of the municipality 
were held paramount, the [PUC] could not compel the 
utility to provide adequate service or in anywise control 
the expansion or extension of the utility’s facilities if an 
order of the [PUC] conflicted with action taken by any 
political subdivision of the State.  This would mean the 
complete negation of the powers of regulation and control 
specifically given as a matter of public policy to the [PUC] 
in the interest of state-wide public welfare. 

 

Id. at 293 (emphasis added). 

 

 Our Supreme Court has repeated this result and reasoning on other 

occasions.  E.g., Cnty. of Chester (county without authority to enact ordinance 

AD037



37 

prohibiting construction of gas pipeline without first submitting plans and 

specifications for construction; citing, inter alia, Duquesne Light Co. v. Upper St. 

Clair Township). More particularly, our Supreme Court in County of Chester 

adopted the reasoning of a prior Supreme Court decision which stated: 

 

[N]o principle has become more firmly established in 
Pennsylvania law than that the courts will not originally 
adjudicate matters within the jurisdiction of the PUC.  
Initial jurisdiction in matters concerning the relationship 
between public utilities and the public is in the PUC-not in 
the courts. It has been so held in matters involving rates, 
service, rules of service, extension and expansion, hazard 
to public safety due to use of utility facilities, location of 
utility facilities, installation of utility facilities, obtaining, 
alerting, dissolving, abandoning, selling, or transferring 
any right, power, privilege, service franchise or property 
and rights to serve a particular area. 

 

Cnty. of Chester, 218 A.2d at 332-33 (quoting Landsdale Borough v. Phila. Elec. 

Co., 170 A.2d 565, 566-67 (Pa. 1961)) (footnotes omitted). 

 

 Further, in County of Chester the Supreme Court examined the entire 

1937 Public Utility Law,11 and concluded that Sections 401, 412, 413, 420, 507, 905, 

906, 908, 1001, 1008, and 1009 (66 P.S. §§1171, 1182, 1183, 1190, 1217, 1345, 

1346, 1348, 1391, 1398, and 1399), together with accompanying regulations of the 

PUC, have designed and developed the machinery which standardizes the 

construction, operation, and services of public utilities throughout Pennsylvania. 

                                           
11 Act of May 28, 1937, P.L. 1053, as amended, formerly 66 P.S. §§1101-1562. 
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County of Chester, 218 A.2d at 333.  This Court is bound by these Supreme Court 

decisions.12 

 

 This Court has expressly followed our Supreme Court’s Duquesne 

Light Co. v. Upper St. Clair Township preemption holding on numerous occasions.  

E.g., PPL Elec. Utils. Corp. v. City of Lancaster, 125 A.3d 837 (Pa. Cmwlth. 2015); 

Pa. Power Co. v. Twp. of Pine, 926 A.2d 1241 (Pa. Cmwlth. 2007) (en banc); Twp. 

of Upper Dublin; S. Coventry Twp. 

 

 Following our careful review of the Public Utility Code, and in 

particular the current iterations of the provisions cited by our Supreme Court in 

County of Chester, we conclude that the General Assembly intended the PUC to 

occupy the field of public utility regulation, in the absence of an express grant of 

authority to the contrary.  See 66 Pa. C.S. §§ 309 (entitled “Oaths and subpoenas”), 

315 (entitled “Burden of proof”), 331 (entitled “Powers of commission and 

administrative law judges”), 504 (entitled “Reports by public utilities”), 505 (entitled 

“Duty to furnish information to commission; cooperation in valuing property”), 506 

(entitled “Inspection of facilities and records”), 701 (entitled “Complaints”), 1501 

(entitled “Character of service and facilities”), 1504 (entitled “Standards of service 

and facilities”), 1505 (entitled “Proper service and facilities established on 

complaint; authority to order conservation and load management programs”). 

                                           
12 Plaintiffs attempt to distinguish County of Chester v. Philadelphia Electric Co., 218 A.2d 

331 (Pa. 1966), from the current case because it involved a county rather than a municipal 

corporation.  Appellants’ Br. at 13-14.  We view this distinction to be immaterial.  The Supreme 

Court viewed dimly any effort at public utility regulation other than that coming from the PUC.  

The Court cited to numerous cases involving townships to support its decision, including 

Duquesne Light Co. v. Upper St. Clair Township, 105 A.2d 287 (Pa. 1954).  Cnty. of Chester, 218 

A.2d at 332-33. 
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 For these reasons we conclude that the concept of field preemption 

supports the trial court’s decision here. 

 

b. Conflict Preemption 

 Even assuming that our Supreme Court’s language of exclusion “from 

the same field” in Duquesne Light Co. v. Upper St. Clair Township was imprecise, 

for the following reasons we conclude that conflict preemption also supports the trial 

court’s decision as to preemption by the Public Utility Code. 

 

 As stated above, conflict preemption requires an analysis of whether 

preemption is implied in or implicit from the text of the whole statute.  Hoffman 

Mining, 32 A.3d at 594.  Conflict preemption is a formalization of the self-evident 

principle that a municipal ordinance cannot be sustained to the extent it is 

contradictory to, or inconsistent with, a state statute.  Id.  Conflict preemption is 

applicable when the conflict between a local ordinance and a state statute is 

irreconcilable, i.e., when simultaneous compliance with both the local ordinance and 

the state statute is impossible.  Id.  In addition, under the doctrine of conflict 

preemption, a local ordinance will be invalidated if it stands as an obstacle to the 

execution of the full purposes and objectives of a statutory enactment of the General 

Assembly.  Id.  We focus on this last concept, an obstacle to the execution of the full 

purpose of the state statute. 

 

 After extensively evaluating the statutory terms, our Supreme Court in 

Duquesne Light Co. v. Upper St. Clair Township, and later in County of Chester, 

identified an over-arching policy embedded in our public utilities statutes: to commit 
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the regulation of public utility facilities to a state-wide commission, the PUC, 

because the rendition of efficient service to the public transcends the legitimate 

objectives of any one of the political subdivisions of the Commonwealth.  Duquense 

Light Co. v. Upper St. Clair Township, 105 A.2d at 293; accord Cnty. of Chester, 

218 A.2d at 333 (“If each county was to pronounce its own regulation and control 

over electric wires, pipe lines and oil lines, the conveyors of power and fuel could 

become so twisted and knotted as to affect adversely the welfare of the entire state.”) 

(emphasis added). 

 

 More fully expressing the conflict between the policy of state-wide 

regulation versus local regulation of public utility services and facilities, the Court 

in Duquesne Light Co. v. Upper St. Clair Township, 105 A.2d at 293, stated (with 

emphasis added): 

  
We believe that the General Assembly never intended to 
bestow a power upon first class townships which is in 
headlong conflict with the power already given to the 
[PUC].  We believe that the General Assembly never gave 
any one of the political subdivisions through which the 
proposed line will pass the power to determine whether the 
public in another locality shall be served with electric 
energy, or the means by which they will be served. 

 

 The “headlong conflict” discussed by the Supreme Court, involves an 

“obstacle to the execution of the full purpose” of the Public Utility Code.  Id.; see 

Hoffman Mining, 32 A.3d at 594.  Indeed, contrary to the strong, long-standing 

policy of statewide regulation of public utility services and facilities, Plaintiffs 

specifically advocate for local regulation of the location of pipeline facilities here.  
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See, e.g., Appellants’ Br. at 19 (arguing protection of environmental values is a 

quintessentially local issue and must be tailored to local concerns). 

 

 The practical conflict is even more apparent with a careful review of 

the facts here.  Plaintiffs concede that the proposed route of the ME2 pipeline 

through the Township “follows an existing [Sunoco] hazardous liquids pipeline ….” 

Compl. ¶7.  In Sunoco I, it was revealed that the ME2 pipeline will be “paralleling 

and mostly within the existing right of way of the [ME1] pipeline.”  Id. at 1008 

(emphasis added).  Thus, the 2014 Ordinance, zoning pipelines out of residential 

zones, conflicts with full use of a pre-existing pipeline right of way. 

 

 We reject Plaintiffs’ arguments that there is no conflict between the 

2014 Ordinance and the Public Utility Code:  a)  because the PUC does not have any 

regulations governing pipeline location; b) because the PUC concedes it lacks 

authority over the siting of hazardous liquid pipelines; and, c) because the PUC lacks 

procedural machinery to adjudicate their rights.   

 

 First, while it may be true that the PUC has no regulations covering 

pipeline siting, this is irrelevant.  The PUC exercises its authority in several ways, 

including regulations and orders.  Regardless of whether there are PUC regulations 

governing the location of pipelines, there are numerous PUC orders governing the 

ME2 pipeline, as discussed in such detail in Sunoco I that further review is 

unnecessary. 
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 Second, Plaintiffs do not acknowledge the manner in which the PUC 

regulates the ME2 pipeline.  As established in Sunoco I, the PUC regulates the 

intrastate shipments of natural gas and petroleum products through pipelines, and 

not the actual physical pipelines conveying those liquids.  Sunoco I, 143 A.3d at 

1004.  The PUC regulates these movements as pipeline transportation services.  Id.   

If Sunoco concludes it is necessary to expand the previously certificated service, it 

is permitted to upgrade current facilities and expand existing capacity as needed.  Id. 

at 1006; see also Duquesne Light Co. v. PUC (public utility company, in exercise of 

its managerial functions, may determine in first instance, type and extent of its 

service to public).  Sunoco’s decisions are subject to review by the PUC to determine 

whether Sunoco’s service and facilities “are unreasonable, unsafe, inadequate, 

insufficient, or unreasonable discriminatory, or otherwise in violation of the Public 

Utility Code ….”  66 Pa. C.S. §1505(a).  In this manner, Sunoco’s decisions as to 

the location of its facilities are within the jurisdiction of the PUC.  Cnty. of Chester. 

 

 Third, the Public Utility Code’s provisions afford Plaintiffs a forum for 

their rights, and reasonable notice and hearing, on complaint that the location of 

Sunoco’s utility facilities are unreasonable, unsafe, inadequate, insufficient, or 

unreasonably discriminatory, or otherwise in violation of the Public Utility Code.  

66 Pa. C.S. §§701 (entitled “Complaints”), 1505(a) (entitled “Proper service and 

facilities established on complaint”); see Hudson Railway. 

 

c. Ogontz and Statutory Interpretation 

 We reach the same conclusion by resorting to an analytical process our 

Supreme Court uses to determine which entity the legislature intended to have 
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preeminent powers over a given area of regulation.  The conflict here is between the 

public utility regulatory authority of the PUC and the authority of the Township to 

enact zoning ordinances to promote the public health, safety, morals and general 

welfare.   

 

 The analytical process was originally set forth in Department of 

General Services v. Ogontz Area Neighbors Association, 483 A.2d 448 (Pa. 1984), 

and the process was recently applied again by the Court in City of Pittsburgh v. 

Fraternal Order of Police, Fort Pitt Lodge No. 1, 161 A.3d 160 (Pa. 2017), and in 

Southeastern Pennsylvania Transportation Authority v. City of Philadelphia, 101 

A.3d 79 (Pa. 2014) (SEPTA).  As the Supreme Court noted in SEPTA: 

 
 In a series of cases beginning with our decision in 
Ogontz, supra, this Court has held that a Commonwealth 
agency’s challenge to a municipality’s exercise of 
authority over it does not represent ‘a contest between 
superior and inferior governmental entities, but instead a 
contest between two instrumentalities of the state.’  See 
Ogontz, supra at 452; County of Venango v. Borough of 
Sugarcreek, [626 A.2d 489, 490 (Pa. 1993)]; Hazleton 
Area Sch. Dist. v. Zoning Hearing Bd., [778 A.2d 1205, 
1210 (Pa. 2001)].  That is, because the legislature 
authorized the creation of both entities, and set the limits 
of each entity’s authority, our task is to determine, through 
an examination of the relevant statutes, which entity the 
legislature intended to have preeminent powers.  Ogontz, 
supra at 452.  In short, ‘[t]he problem, essentially, is one 
of statutory interpretation.’  Id.  Our standard of review of 
such a question of statutory interpretation is de novo, and 
our scope of review is plenary.  Hazleton, supra at 1213. 
 
 As identified in Hazleton, our opinion in Ogontz, 
supra sets forth the analytical process a court is to follow 
to determine which entity the legislature intended to have 
preeminent powers over a given area of regulation. 
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The first step requires the reviewing court to 
determine, through examination of the 
statutes, which governmental entity, if any, 
the General Assembly expressly intended to 
be preeminent.  Id.  In the event there is no 
such express legislative mandate, the second 
step requires the court ‘to determine 
legislative intent as to which agency is to 
prevail…turn[ing] to the statutory 
construction rule that legislative intent may 
be determined by a consideration, inter alia, 
of the consequences of a particular 
interpretation.’  Hazleton, supra at 1210, 
(quoting Ogontz, supra at 455 (citing in turn 
1 Pa.C.S. § 1921 (c)(6)) (emphasis omitted). 
 

SEPTA, 101 A.3d at 86. 

 

 There is no express preemption provision in either the Public Utility 

Code or in the MPC.  Nevertheless, our prior discussion explains the long-standing 

public policy embedded in the Public Utility Code and its predecessor statutes: 

public utilities are to be regulated by an agency of the Commonwealth with state-

wide jurisdiction rather than a myriad of local governments with different 

regulations.   

 

 In contrast, the General Assembly placed two provisions in the MPC 

which impact our analysis.  The first, Section 619, entitled “Exemptions,” provides 

(with emphasis added): 

 
 This article shall not apply to any existing or 
proposed building, or extension thereof, used or to be used 
by a public utility corporation, if, upon petition of the 
corporation, the [PUC] shall, after a public hearing, decide 
that the present or proposed situation of the building in 
question is reasonably necessary for the convenience or 
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welfare of the public.  It shall be the responsibility of the 
[PUC] to ensure that both the corporation and the 
municipality in which the building or proposed building is 
located have notice of the hearing and are granted an 
opportunity to appear, present witnesses, cross-examine 
witnesses presented by other parties and otherwise 
exercise the rights of a party to the proceedings. 

 

53 P.S. §10619.  Our Supreme Court holds that this provision does not grant 

municipalities an implied right to zone with regard to public utility facilities other 

than described buildings.  Duquesne Light Co. v. Upper St. Clair Township; see 

Hudson Railway. 

 

 The second provision, Section 1202 of the MPC, entitled “General 

Repeal,” provides in pertinent part that “this act shall not repeal or modify any of the 

provisions of 66 Pa.C.S. Pt. I (relating to public utility code) ….”  A similar 

provision has existed since 1931 in the First Class Township Law addressed by the 

Supreme Court in Duquesne Light Co. v. Upper St. Clair Township.  See also S. 

Coventry Twp. 

 

 These provisions of the MPC, viewed in contrast to the provisions of 

the Public Utility Code, support a determination that the General Assembly intended 

the PUC to be preeminent in regulation of public utilities when questions arise about 

local zoning, absent an express grant of authority to a local municipality.  Duquesne 

Light Co. v. Monroeville Borough (where conflict between Public Utility Code and 

express grant of authority to a borough, the borough may define reasonable 

underground wiring district, but the PUC has ultimate authority to determine 

particulars of implementation); Cnty. of Chester; Duquesne Light Co. v. Upper St. 

Clair Township.  Any other conclusion could prevent the PUC from compelling a 
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public utility to render adequate and efficient service, or in anywise control the 

expansion or extension of the utility’s facilities.  Duquesne Light Co. v. Upper St. 

Clair Township, 105 A.2d at 293. 

 

d. Township’s Authority to Regulate under MPC 

 Plaintiffs repeatedly state that they do not rely upon Section 619 of the 

MPC (referring to certain buildings used by a public utility corporation), for an 

implied grant of authority to zone out the ME2 pipeline.  E.g., Appellants’ Br. at 9, 

23.  Therefore, further discussion of this provision is not needed here. 

 

e. Township’s Constitutional Duty as Trustee under ERA  

 For the following reasons, we decline to embrace Plaintiffs’ arguments 

based on the Township’s constitutional duties to protect public natural resources, as 

embodied in the ERA and discussed recently by our Supreme Court in Robinson 

Township II and PEDF. 

 

 First and foremost, the cases relied upon by Plaintiffs do not deal with 

public utility services and facilities regulated by the PUC, and they are 

distinguishable for this important reason.  We are not persuaded that the cases signify 

an intent to protect public natural resources trumps all other legal concerns raised by 

every type of party under all circumstances.  Plaintiffs, however, offer no principled 

contours for their broad argument. 

    

 Second, Plaintiffs do not explain how the ERA, Article I, Section 27 of 

the Pennsylvania Constitution, adopted in 1971, impacts long-standing, pre-existing 
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law involving regulation of public utilities, without expressly referring to the topic.  

Similarly, Plaintiffs do not explain how the 2014 Ordinance impacts long-standing, 

pre-existing law involving regulation of public utilities. The cases Plaintiffs rely 

upon dealt with very recent General Assembly enactments, unlike the current 

situation involving state-wide public utility statutes dating to 1913.  Thus, the cases 

are distinguishable for this additional important reason.  Stated differently, Plaintiffs 

ignore the comparative timing of the onset of legal duties, although such timing is 

usually a matter of significance to legal analysis.  See Duquesne Light Co. v. 

Monroeville Borough (evaluating which statutory enactment predates the other); 

Duquesne Light Co. v. Upper St. Clair Township, 105 A.2d at 291 (“long before first 

class townships ever acquired any zoning powers, the General Assembly had clearly 

expressed the policy of the Commonwealth to commit the regulation of public 

utilities to a commission of state-wide jurisdiction ….”). 

 

 Third, Plaintiffs do not explain how the 2014 Ordinance furthers the 

Township’s ERA trustee duties and relates to conserving public natural resources.  

This is especially true where, as here, the pipeline in question will be placed in or 

near a pre-existing pipeline right of way and parallel to a pre-existing pipeline.13 

 

C. Substantive Due Process 

1. Contentions 

 Plaintiffs further argue the trial court erred when it determined 

Plaintiffs did not establish a claim based on substantive due process.  In dismissing 

                                           
13 The parties do not address whether the impact of the 2014 Ordinance on the pre-existing 

pipeline and its right of way works a compensable regulatory taking.  See Muir v. Wisconsin, ___ 

U.S. ___, 137 S. Ct. 1933 (2017), 2017 WL 2694699.  In the absence of a discussion by the parties, 

we will not address the issue on our own motion. 
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their substantive due process claim, Plaintiffs assert, the trial court relied on its 

conclusion that the PUC’s authority purportedly preempts the Township’s ability to 

regulate the location of HVL pipelines in residential districts.  For the reasons set 

forth above, Plaintiffs contend, this Court should find Sunoco failed to comply with 

the zoning ordinance, to which its activities are subject.  Plaintiffs argue this Court 

should find such non-compliance constitutes a violation of Plaintiffs’ substantive 

due process rights. 

 

 Plaintiffs assert the very essence of zoning is the designation of certain 

areas for different use purposes.  Swade.  Under its well-established authority, 

Plaintiffs argue, the Township limited the industrial pipeline activities that can occur 

in a residential district.  Plaintiffs contend Sunoco is blatantly ignoring the 

residential zoning district limitations that the Township determined were appropriate 

for HVL or gas pipelines, and engaging in such uses in all districts, including 

residential districts, without restriction.  Plaintiffs assert not only does such action 

fail to protect the reciprocal property rights of neighbors, it knowingly impedes on 

those rights. 

 

 Plaintiffs argue it is irrational to have incompatible land uses in a zone 

that was established to achieve a non-industrial character and non-industrial 

development and conservation goals.  Robinson Twp. I; see also Robinson Twp. II 

(Baer, J., concurring).  Such incompatible uses upset the established expectations of 

those who live there, such as investment decisions regarding businesses and homes 

on the assurance that the zoning district will only be developed for compatible uses.  

See Robinson Twp. II (Baer, J., concurring).  Plaintiffs assert that Sunoco’s 
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placement of an HVL pipeline in residential districts renders the zoning districts 

irrational and unconstitutional. 

 

 Sunoco counters that the trial court correctly held that Plaintiffs failed 

to state a substantive due process claim.  Sunoco asserts Plaintiffs’ sole allegation in 

support of their claim for the purported violation of substantive due process is that 

recognizing Sunoco’s exemption from the zoning ordinance would “create irrational 

zoning in [the Township].”  R.R. at 29a-30a.  However, Sunoco argues, preemption 

does not “create” zoning; rather, it merely prevents municipalities from applying 

their ordinances against public utilities. Sunoco contends the zoning ordinances that 

are preempted as applied to public utilities still exist and are applicable to other 

entities that are not public utilities. 

 

 Moreover, Sunoco argues, Plaintiffs’ substantive due process claim 

appears to be based on the Township’s failure to enjoin Sunoco’s non-compliance 

with its zoning ordinance rather than on any action by Sunoco or any enacted 

legislation.  R.R. at 31a. 

 

 Contrary to these assertions, Sunoco argues, Plaintiffs may not seek 

relief against the Township for failing to enforce the zoning ordinance against 

Sunoco under Section 617 of the MPC.  See Buffalini ex rel. Buffalini v. Shrader, 

535 A.2d 684, 68-887 (Pa. Cmwlth. 1987) (Section 617 allows a municipality “to 

enforce its ordinances under the conditions set out in the statute but its permissive 

language does not mandate that enforcement in all circumstances”). 
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 Sunoco maintains that, to the extent Plaintiffs base their substantive due 

process claim on a challenge to the longstanding law that the PUC’s exclusive 

jurisdiction over public utilities preempts local zoning and land use ordinances, 

Plaintiffs still cannot succeed.  By vesting the PUC with exclusive jurisdiction over 

public utilities and their facilities through the Public Utility Code, Sunoco argues, 

the General Assembly allowed the Commonwealth’s citizens to benefit by having 

access to public utility services. 

 

 Sunoco asserts the Public Utility Code does not violate substantive due 

process by preempting local zoning and land use regulations; therefore, Plaintiffs 

fail to state a claim upon which relief can be granted based on substantive due 

process. 

 

 In reply, Plaintiffs argue that, contrary to Sunoco’s contentions, a state 

law that permits industrial activity in every zoning district in every municipality, 

such as Sunoco’s interpretation of the Public Utility Code, violates substantive due 

process because it results in irrational zoning.  Robinson Twp. I; see also Robinson 

Twp. II (Baer, J., concurring). 

 

 Plaintiffs also dispute Sunoco’s argument that Plaintiffs’ substantive 

due process claim is based on the Township’s failure to enjoin Sunoco’s non-

compliance with its zoning ordinance rather than on any action of Sunoco.  Plaintiffs 

recognize that the Township need not enforce its zoning ordinance; therefore, 

Plaintiffs brought this action themselves under Section 617 of the MPC.  Plaintiffs 
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maintain their claims are based on Sunoco’s failure to conform to the zoning 

ordinance. See, e.g., Compl. at ¶¶92, 110. 

 

2. Analysis 

 We begin our discussion by noting that Plaintiffs’ substantive due 

process argument of irrational zoning based on the allowance of incompatible uses 

in residential zones relies almost entirely on this Court’s superseded decision in 

Robinson Township I and Justice Baer’s concurring opinion in Robinson Township 

II. 

 

 Nevertheless, Plaintiffs’ incompatible-uses-in-residential-zones 

argument is flawed, for several reasons. 

 

 A substantive due process issue usually arises as a substantive validity 

challenge to a legislative enactment.  See, e.g., Surrick v. Zoning Hearing Board of 

Upper Providence Twp., 382 A.2d 105 (Pa. 1977) (exclusionary zoning; zoning 

ordinance must bear a substantial relationship to the health, safety, welfare and 

general morals of the community).  In the broadest sense, such challenges question 

the sufficiency of the relationship between the goals of the legislative enactment and 

the means used to achieve them.  See Boundary Drive Assocs. v. Shrewsbury Twp., 

491 A.2d 86 (Pa. 1985) (zoning goal of agricultural preservation; restrictions on 

number of dwellings per acre); Surrick; see also 1 Robert S. Ryan PENNSYLVANIA 

ZONING LAW AND PRACTICE §3.1.3 (2005) (validity issues bottomed on an appraisal 

of the result imposed by the zoning limitation as measured against the proper 

function and objectives of zoning itself).  Similarly, in the Robinson Township 
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opinions on which Plaintiffs rely, a substantive validity issue arose with regard to a 

recent enactment of the General Assembly. 

 

 Here, however, Plaintiffs do not challenge a legislative enactment at all.  

Instead, they challenge Sunoco’s decision not to comply with the 2014 Ordinance.  

E.g., Reply Br. of Appellants at 18-19. This is a novel, perhaps illogical, extension 

of a substantive due process analysis from applying to a legislative enactment to 

applying to non-governmental action.  It is the proverbial square peg in the round 

hole.  Because of this conceptual distortion, the Robinson Township opinions are 

distinguishable, and they do not support the Plaintiffs’ claims here. 

 

 Moreover, there are factual problems.  According to Plaintiffs’ 

complaint, public utility facilities were until recently permitted by right in residential 

zones of the Township.  See Compl. at ¶11 (“Under the [2014] Ordinance a public 

utility facility use is permitted by conditional use, and no longer permitted by right 

in residential districts.”).  In any event, there is a pre-existing pipeline in the 

Township.  See Compl. at ¶7.  As revealed in Sunoco I, most of the new ME2 

pipeline will be parallel to and within the right-of-way of the pre-existing pipeline.  

Sunoco I, 143 A.3d at 1009.  These facts are at odds with Plaintiffs’ general 

assertions of incompatible uses. 

 

 Further, as to expectations of property owners, the onset of regulation 

by the 2014 Ordinance post-dates the expectations of the public utility when it 

acquired the right of way and constructed the pre-existing pipeline.  Also, it is 

difficult to assess the “pipeline-free” expectations of homeowners in the residential 
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zones in light of the pre-existing pipeline and right of way.  Although Plaintiffs argue 

about established expectations of those living in the residential zones, Appellants’ 

Br. at 26, Plaintiffs Casey and Grote do not aver that they purchased their properties 

after enactment of the 2014 Ordinance, that they somehow relied upon the 2014 

Ordinance, or that they expected no public utility facility in their residential zones.  

These factual circumstances raise questions of the viability of Plaintiffs’ substantive 

due process claim. 

 

 Given the conceptual distortion and the factual problems, together with 

our prior conclusion that the Township lacked authority to zone out a public utility 

service and facility regulated by the PUC, we discern no error in the trial court’s 

disposition of this issue. 

 

D. Other Issues 

 The parties also argue about subject matter jurisdiction in the trial court, 

denial of injunctive relief, standing of the Plaintiffs, and application of the federal 

Pipeline Safety Act, 49 U.S.C. §60101-60137.  In light of our prior holdings, these 

issues are moot, and no further discussion is necessary. 

 

IV. Conclusion 

 We hold that the Plaintiffs cannot state a cause of action to have the 

2014 Ordinance applied to Sunoco’s ME2 pipeline, which is regulated by the PUC   
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as a public utility service and facility.  Accordingly, we affirm the trial court’s 

dismissal of Plaintiffs’ suit and denial of requests for injunctive relief. 

 

 

                                                     
    ROBERT SIMPSON, Judge 

 

 

 

Judge McCullough dissents. 

 

Judge Fizzano Cannon did not participate in the decision in this case. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
The Delaware Riverkeeper Network,   : 
Maya van Rossum, The Delaware   : 
Riverkeeper, Thomas Casey, and   : 
Eric Grote,     : No. 952 C.D. 2017 
   Appellants  : 
     : 
 v.    : 
     : 
Sunoco Pipeline L.P.   : 
 

 

O R D E R 
 

 AND NOW, this 20th day of February, 2018, the orders of the Court of 

Common Pleas of Chester County are AFFIRMED. 

 

 

 
                                                     
    ROBERT SIMPSON, Judge 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 
The Delaware Riverkeeper Network,  : 
Maya van Rossum, The Delaware  : 
Riverkeeper, Thomas Casey, and  : 
Eric Grote,    : 
   Appellants : 
    : 
 v.   : No. 952 C.D. 2017 
    : Argued:  October 18, 2017 
Sunoco Pipeline L.P.  : 
 
 
BEFORE: HONORABLE MARY HANNAH LEAVITT, President Judge 
 HONORABLE RENÉE COHN JUBELIRER, Judge 
 HONORABLE ROBERT SIMPSON, Judge 
 HONORABLE P. KEVIN BROBSON, Judge 
 HONORABLE PATRICIA A. McCULLOUGH, Judge 
 HONORABLE ANNE E. COVEY, Judge 
 HONORABLE MICHAEL H. WOJCIK, Judge 
  
 
CONCURRING AND DISSENTING  
OPINION BY JUDGE BROBSON   FILED:  February 20, 2018 
 

The majority’s analysis of the issues on appeal is thorough, cogent, and 

consistent with long-standing precedent.  Despite my well-documented misgivings 

about whether Pennsylvanians are the primary and paramount beneficiaries of the 

Mariner East 2 (ME2) Pipeline,1 I must concede that the issue, for now, has been 

settled in Sunoco Pipeline, L.P.’s favor.  Accordingly, I join in the majority’s 

decision with respect to the merits. 

I am compelled, however, to disagree with the majority’s decision to 

affirm the dismissal of the complaint.  Appellants The Delaware Riverkeeper 

                                           
1 In re Sunoco Pipeline, L.P., 143 A.3d 1000, 1020-28 (Pa. Cmwlth.) (Brobson, J., 

dissenting), appeal denied, 164 A.3d 485 (Pa. 2016). 
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Network, Maya van Rossum, The Delaware Riverkeeper, and landowners Thomas 

Casey and Eric Grote (collectively, Plaintiffs) commenced their action in the Court 

of Common Pleas of Chester County (common pleas), essentially challenging the 

location of the ME2 Pipeline within West Goshen Township.  Rather than dismiss 

that challenge, I would order common pleas on remand to transfer the complaint to 

the Public Utility Commission (PUC) pursuant to Section 5103(a) of the Judicial 

Code, 42 Pa. C.S. § 5103(a) (relating to transfers of erroneously filed matters).2  The 

PUC can then consider Plaintiffs’ challenges in light of its authority under Section 

1505(a) of the Public Utility Code, 66 Pa. C.S. § 1505(a).3 

I confess that Plaintiffs have not asked for this relief.  Nonetheless, I 

am moved by what appears to be an undisputed fact that no governmental entity has 

ever reviewed, let alone approved, the location of the ME2 Pipeline.  There is no 

                                           
2 Section 5103(a) of the Judicial Code provides: 

 (a) General rule.--If an appeal or other matter is taken to or brought in 

a court or magisterial district of this Commonwealth which does not have 

jurisdiction of the appeal or other matter, the court or magisterial district judge shall 

not quash such appeal or dismiss the matter, but shall transfer the record thereof 

to the proper tribunal of this Commonwealth, where the appeal or other matter shall 

be treated as if originally filed in the transferee tribunal on the date when the appeal 

or other matter was first filed in a court or magisterial district of this 

Commonwealth. 

(Emphasis added.) 

3 As the majority notes, Section 1505(a) of the Public Utility Code provides: 

 (a) General rule.--Whenever the commission, after reasonable notice 

and hearing, upon its own motion or upon complaint, finds that the service or 

facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or 

unreasonably discriminatory, or otherwise in violation of this part, the commission 

shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, 

sufficient, service or facilities to be observed, furnished, enforced, or employed, 

including all such repairs, changes, alterations, extensions, substitutions, or 

improvements in facilities as shall be reasonably necessary and proper for the 

safety, accommodation, and convenience of the public. 
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specific statute and regulation that limits, let alone guides, Sunoco Pipeline, L.P.’s 

discretion to choose the location of the ME2 Pipeline.  This pipeline, however, is 

currently in construction.  Here, the majority acknowledges that Plaintiffs have a 

remedy before the PUC with respect to their challenge to the location of the ME2 

Pipeline.  (Maj. Op. at 19.)  In this case, where private property rights and interests 

are at stake, I would not exalt form over substance.  Plaintiffs clearly have a right to 

be heard, and the PUC, as the statewide agency with jurisdiction, has a duty to 

address their challenges (indeed, any challenges) to the location of the ME2 Pipeline.  

Rather than dismiss, I would order a transfer of the matter to the PUC, where 

Plaintiffs can advance their challenge to the location of the ME2 Pipeline in West 

Goshen Township, and the PUC can either approve or disapprove the location under 

Section 1505(a) of the Public Utility Code.  See County of Erie v. Verizon N., Inc., 

879 A.2d 357, 365 (Pa. Cmwlth. 2005) (holding remand for purposes of transfer was 

necessary because PUC had primary jurisdiction over county’s claim against 

telephone service provider, and trial court erred under Section 5103(a) of Judicial 

Code in dismissing matter without prejudice rather than transferring it to PUC). 

 

 

 

                                                                   
             P. KEVIN BROBSON, Judge 
 
 
 
Judge McCullough joins in this concurring and dissenting opinion. 
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DELAWARE RIVERKEEPER 
NETWORK, ET AL., 

Plaintiffs, 

v. 

SUNOCO PIPELINE L.P., 

Defendant. 

IN THE COURT OF COMMON 
PLEAS 2011.1U11 15 PM 3:B3 
CHESTER COUNTY, 
PENNSYLVANIA 

NO. 2017-05040-MJ 

CIVIL ACTION - LAW 

s' ice_OF THE 

PROTHONOTARY 
EST1-7=R CO. PA. 

Mark L. Freed, Esquire, Counsel for Plaintiffs 
Robert L. Byer, Esquire, George Kroculick, Esquire, and George Zumbano, Esquire, 
Counsel for Defendant 

ORDER 

AND NOW, this 15th day of June, 2017, after consideration of the Preliminary 

Objections' of Defendant Sunoco Pipeline L.P., the response of plaintiffs in opposition 

thereto, and following oral argument held on June 13, 2017, it is hereby ORDERED and 

DECREED that defendant's preliminary objections are SUSTAINED IN PART and 

OVERRULED IN PART as follows: 

1. Defendant's preliminary objection alleging a lack of standing (Pa.R.C.P. 
1028(a)(4)) (Obj. II.A) is OVERRULED2; 

2. Defendant's preliminary objections alleging a lack of subject matter jurisdiction 
(Pa.R.C.P. 1028(a)(1)) (Obj. I) and a lack of authority to regulate (Pa.R.C.P. 1028(a)(4)) 
(Obj. II.B.1) are SUSTAINED3; 

3. Defendant's preliminary objection alleging a lack of authority to regulate 
(Pa.R.C.P. 1028(a)(4)) (Obj. II.B.2) is SUSTAINED AS MOOT4; and 
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4. Defendant's preliminary objection alleging a failure to establish a claim based 
upon substantive due process (Pa.R.C.P. 1028(a)(4)) (Obj. II.C) is SUSTAINED5. 

Plaintiffs' Complaint is hereby DISMISSED WITH PREJUDICE. 

BY THE COURT: 

Mark L. Tunnell, J. 

1 Plaintiffs in this action seek to enjoin defendant, Sunoco Pipeline L.P. ("Sunoco"), from 
moving forward with its planned Mariner East 2 pipeline (ME2) in a residentially zoned 
section of West Goshen Township, Chester County. Plaintiffs are two individuals, 
Thomas Casey ("Casey") and Eric Grote ("Grote"), both of whom own properties in the 
designated residential district in West Goshen Township and a non-profit association, 
Delaware Riverkeeper Network ("DRN"), which was established to protect and restore 
the Delaware River, along with its Executive Director, Maya van Rossum ("van 
Rossum"). (Compl. at 111-4). 

The long and complicated history of this project's development was recently 
summarized by the Commonwealth Court in In re: Condemnation by Sonoco 
L.P., 143 A.3d 1000, 10002-1011 (2016)("Sunoco I"). The court sees no need to repeat it 
here. 

Specific to this dispute is the enactment by West Goshen Township in 2014 of a 
zoning ordinance that regulates the location and setbacks for gas and liquid pipeline 
facilities. West Goshen Ordinance No. 9-2014 (the "Ordinance") provides that "gas and 
liquid pipeline facilities" are permitted by conditional use and only in the I-1, 1-2, I -2R, I- 
3 and I -C districts. (West Goshen Twp. Code, § 84-56 B). Gas and liquid pipeline 
facilities are not permitted in residential districts. (Id.) The conditional use standards also 
include setback requirements for projects located in the I-1, 1-2, I -2R, 1-3 and I -C 
districts. (Id.) 

In May, 2017, plaintiffs filed their complaint alleging that Sunoco's proposed 
ME2 pipeline, which is planned to run through West Goshen Twp., violates the 
Ordinance (Count I). Plaintiffs further allege that a violation of the Ordinance is itself a 
violation of plaintiffs' substantive due process rights (Count II). 

Sunoco responded to the complaint by filing preliminary objections thereto which 
raised a number of legal challenges, including standing and jurisdictional arguments. 
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On May 25, 2017, as Sunoco began mobilizing and engaging in pre -construction 
activity in surrounding townships, plaintiffs filed a petition for special injunction and a 
petition for preliminary injunction to stop any mobilization in West Goshen Township. 

Following an in -person conference with the parties to discuss the petition for 
special and preliminary injunction, the parties agreed that (1) many of the relevant facts 
were likely to be undisputed and (2) the legal issues raised by Sunoco in its preliminary 
objections would impact any decision on the outstanding requests for injunction. The 
parties therefore agreed that proceeding first with the presentation and disposition of 
those legal issues would be appropriate. 

On June 13, 2017, the court heard argument on the issues raised in Sunoco's 
preliminary objections. 

2 Plaintiffs' claims are brought pursuant to Section 617 of the Pennsylvania 
Municipalities Planning Code ("MPC"), which provides as follows: 

[i]n case any building, structure, landscaping or land is, or is 
proposed to be, erected, constructed, reconstructed, altered, 
converted, maintained or used in violation of any ordinance 
enacted under this act . . . the governing body or, with the 
approval of the governing body, an officer of the municipality, or 
any aggrieved owner or tenant of real property who shows that his 
property or person will be substantially affected by the alleged 
violation, . . . may institute any appropriate action or proceeding to 
prevent, restrain, correct or abate such building, structure, 
landscaping or land, or to prevent, in or about such premises, any 
act, conduct, business or use constituting a violation. 

53 P.S. §10617 (emphasis added). 

Neither DRN nor van Rossum allege that they own or rent property in or near 
West Goshen Township that would be substantially affected by the alleged zoning 
violation. Thus, argues Sunoco, they lack standing to pursue this action. DRN and Ms. 
Van Rossum argue to the contrary and claim "associational standing" conferred upon 
them by their property owner members, plaintiffs Casey and Grote. 

claims. 
The court agrees that all of the named plaintiffs have standing to bring these 

In deciding preliminary objections, the standard remains as follows: 

Preliminary objections in the nature of a demurrer test the legal 
sufficiency of the complaint. When considering preliminary 
objections, all material facts set forth in the challenged pleadings 
are admitted as true, as well as all inferences reasonably deducible 
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therefrom. Preliminary objections which seek the dismissal of a 
cause of action should be sustained only in cases in which it is 
clear and free from doubt that the pleader will be unable to prove 
facts legally sufficient to establish the right to relief. If any doubt 
exists as to whether a demurrer should be sustained, it should be 
resolved in favor of overruling the preliminary objections. 

Feingold v. Hendrzak, 15 A.3d 937, 941 (Pa. Super. 2011) (quotations and citations 
omitted). 

As for plaintiffs Casey and Grote, the complaint alleges that each own property 
within West Goshen Township, and specifically the residential district where the 
proposed ME2 pipeline is prohibited by the Ordinance. Sunoco does not challenge that 
they are owners or tenants of real property as required by MPC §617. Sunoco does 
challenge, however, whether these plaintiffs have pled sufficient facts to support the 
claims that they are "aggrieved" persons who "will be substantially affected" by the 
development of the ME2 pipeline in their residential district. Upon review of the 
Complaint and the material facts alleged therein, the court finds that plaintiffs Casey and 
Grote have alleged sufficient facts to establish they have standing to assert these claims. 
(Compl. at IT 3-4, 7, 50, 51). 

Turning to Sunoco's challenge to the standing of plaintiffs DRN and its Executive 
Director, van Rossum, counsel for Sunoco agreed during argument that party such as 
DRN may have "associational standing", but only if its members, of which plaintiffs 
Grote and Casey allege they are (Compl. at ¶¶3, 4), satisfy the statutory requirement of 
being (i) "aggrieved parties" who (ii) "will be affected" by the challenged conduct. See 
Robinson Twp., et al. v. Commw. of Pa., et al., 623 Pa. 564 (2013)(finding that Delaware 
Riverkeeper Network and its Executive Director, Maya van Rossum, had associational 
standing to challenge the Pennsylvania Oil and Gas Act as a result of its members' 
standing). Having determined that plaintiffs Grote and Casey have standing to bring this 
action, the court likewise finds that DRN and its Executive Director, van Rossum, have 
standing. 

3 Sunoco has asserted two jurisdictional challenges to the plaintiffs' action. First, Sunoco 
contends that this court lacks subject matter jurisdiction over plaintiffs' claims because 
"the Pennsylvania Public Utility Commission [(the "PUC")] has exclusive jurisdiction 
over the regulation of public utilities and public utility service and the courts lack 
jurisdiction over collateral attacks on the PUC's decision to authorize public utility 
service." (Obj. I) Second, and related thereto, is Sunoco's argument that the PUC's 
exclusive jurisdiction over public utilities and their facilities prevents application of West 
Goshen's Ordinance to Sunoco's construction of the ME2 pipeline. (Obj. II.B.1) 

In order for the court to properly analyze these arguments raised by Sunoco, it 
must first determine whether or not Sunoco is a public utility or is offering a public utility 
service such that it would fall within the jurisdiction of the PUC. Sunoco's preliminary 
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objections, and the documents attached thereto, argue that it is a public utility offering 
public utility services. (Prel. Obj. at 711-23, Exs. A -C). Plaintiffs dispute that the ME2 
pipeline is a public utility facility subject to PUC jurisdiction and suggest that the 
Certificates of Public Convenience ("CPCs") presented by Sunoco with its preliminary 
objections do not address the ME2 pipeline. 

Sunoco is a public utility 

In numerous cases preceding the present one, the Pennsylvania appellate courts 
have confirmed what Sunoco now argues to this court: Sunoco is a public utility for 
purposes of the ME project (ME I and ME2). The Commonwealth Court held in Sunoco I 
and In re: Condemnation by Sonoco Pipeline, L.P., 2017 WL 2062219 (May, 
2017)(Memorandum Opinion), that (1) Sunoco is a public utility and (2) Sunoco's CPCs 
apply to both Mariner East 1 and Mariner East 2 service because it is an authorized 
expansion of the same service. (Sunoco I, 143 A.3d at 1017; Sunoco II, 2017 WL 
2062219, at *9, fn. 15). Plaintiffs have offered no reason, either factual or legal, why the 
court should disregard these appellate decisions. 

The PUC has statewide jurisdiction over public utilities such as Sunoco. 

In Sunoco I, the Commonwealth Court reaffirmed what "has long been the 
statutory mandate:" the Public Utility Code (the "Code") "charges PUC with 
responsibility to determine which entities are public utilities and to regulate how public 
utilities provide public utility service." Sunoco I, 143 A.3d at 1016; see, e.g., Pottsville 
Union Traction Co. v. Pennsylvania Public Serv. Comm'n, 67 Pa. Super. 301 (1917). It 
further held, "[i]t is beyond purview that the General Assembly intended PUC to have 
statewide jurisdiction over public utilities and to foreclose local public utility regulation." 
Id. (citing Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252 
(1972)). 

Although acknowledging the above principles, plaintiffs argue that a 
municipality, such as West Goshen Township, is "permitted to enforce local ordinances 
against public utilities if they do not involve specific activities that the PUC regulates." 
(Br. Opp. to Prelim. Obj., at 10.) At the heart of plaintiffs' argument in opposition to 
Sunoco's jurisdictional challenge is its contention that "the PUC does not regulate the 
location of any [hazardous liquid] pipelines" and therefore their request to have the 
Ordinance enforced is not a collateral attack on a PUC decision. Plaintiffs acknowledge 
that there is no case law which directly stands for that proposition. The court disagrees 
with plaintiffs' conclusions. 

Even though this case involves recent developments in the distribution of 
petroleum and refined petroleum products, the legal principles at issue were long ago 
addressed by the Pennsylvania courts. 

In Commw. of Pa. v. Delaware and Hudson Railway Co., 19 Pa. Commw. 59, 339 
A.2d 155 (1975), the Commonwealth Court addressed the same issues before this court: 
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the interplay between a public utility and local zoning ordinances. In Hudson, Lehigh 
Valley Railroad, a public utility, constructed a diagonal cross -over track in Dupont 
Borough without first applying for a building permit. Id. at 156, 60. Dupont Borough 
charged the railroad with a violation Section 9.210 of the DuPont Borough Zoning 
Ordinance. Relying on "a long line of cases", the court held that Dupont Borough 
"lacked the authority to require a building permit." Id. at 157, 62. 

The Hudson court began it analysis by reiterating the Pennsylvania Supreme 
Court's holding in Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 580, 298 
A.2d 252, 256 (1972) "that public utilities are to be regulated exclusively by an agency of 
the Commonwealth with state-wide jurisdiction rather than by a myriad of local 
governments with different regulations." Id. at 157, 61. Citing the Supreme Court's 
decision in County of Chester v. Philadelphia Electric Co., 420 Pa. 422, 425-26, 218 
A.2d 331, 333 (1966), the Hudson court further explained 

[i]f each county were to pronounce its own regulation and control 
over electric wires, pipe lines and oil lines, the conveyors of power 
and fuel could become so twisted and knotted as to affect 
adversely the welfare of the entire state. It is for that reason that the 
Legislature has vested in the Public Utility Commission exclusive 
authority over the complex and technical service and engineering 
questions arising in the location, construction and maintenance of 
all public utilities facilities. . . .' (Citations omitted.) 

Id. at 157, 61-62 (emphasis added). 

The Commonwealth Court concluded that the reasoning articulated above was 
equally applicable to challenged activity of the railroad. Therefore, Dupont Borough 
lacked the authority to regulate the railroad's placement of its tracks. Id. 

The present case is even more straight -forward. Unlike in Hudson, the court is 
not required to "extend" the reasoning behind the above principles to the facts before it. 
There is no dispute that what is involved here is a "pipe line" and the "location" of "all 
public utility facilities," which the Supreme Court directly addressed in its County of 
Chester decision. The regulation at issue here falls within the purview of the PUC and 
not this court. 

Contrary to plaintiffs' assertions made Section 619 of the MPC - "Exemptions" - 
does not change the court's analysis. 

Section 619 of the MPC provides: 

This article shall not apply to any existing or proposed building, or 
extension thereof, used or to be used by a public utility 
corporation, if, upon petition of the corporation, the Pennsylvania 
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Public Utility Commission shall, after a public hearing, decide that 
the present or proposed situation of the building in question is 
reasonably necessary for the convenience or welfare of the public. 

53 P.S. §10619. 

Plaintiffs argue that 'buildings' are the only structures that "if properly 
designated, are expressly exempted from local regulation." (Br. Opp. to Prelim. Obj., at 
12.) The Hudson court held otherwise. 

In Hudson, the Commonwealth Court examined the impact of Section 619 of the 
MPC on a public utility and held as follows: 

to the extent that Section 619 of the Pennsylvania Municipalities 
Planning Code gives any authority to local governments to regulate 
public utilities, that authority must be strictly limited to the express 
statutory language. The Pennsylvania Municipalities Planning 
Code itself states in Section 1202, 53 P.S. s 11202 that it 'shall not 
repeal or modify any of the provisions of the 'Public Utility Law." 

Hudson, at 157, 62. 

The Hudson court concluded that because the express statutory language [the 
word `building'] in Section 619 of the MPC did not include railroad tracks, the 
municipality lacked the authority to enforce its zoning regulation. Id. 

Similarly, in South Coventry Twp. v. PECO, South Coventry Township argued 
unsuccessfully that Section 619 acted as an "implied grant of authority" to zone a siren 
alert system proposed by PECO. The Township argued that any 'structure "sought to be 
erected by a public utility is subject to the municipality's zoning regulations." 94 Pa. 
Commw. 289, 293, 504 A.2d 368, 370 (1986). The Commonwealth Court disagreed 
holding instead that the Township's 

interpretation of Section 619, was, however, discredited long ago 
in Duquesne Light Co. v. Upper St. Clair Township, 377 Pa. 323, 
105 A.2d 287 (1954). . . In Duquesne Light, a municipality ... 
proposed precisely the same argument as advanced by the 
township here -that as buildings alone were to be exempted from 
possible application of zoning laws, a general zoning power had 
been thereby granted to the township, which would enable it to 
regulate public utility "uses and structures." 377 Pa. at 333, 105 
A.2d at 292. The Duquesne Light court expressly rejected this 
notion, based upon reasoning we find applicable to the present 
case. 
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Id. 

The court then concluded 

Duquesne Light establishes as an enduring principle that there is 
no power possessed by municipalities to zone with respect to 
utility structures other than buildings . . . the same policy concern 
which underlay the Duquesne Light decision is present under the 
facts in this case. That policy, which rejects the parochial 
concerns of local interests, was clearly articulated in Duquesne 
Light. 

Id. 

In sum, Pennsylvania courts have consistently construed Section 619 narrowly 
holding that a township has no power to regulate a public utility by zoning ordinances 
with respect to uses and structures that are not buildings. See PECO Energy Co. v. Twp. 
of Upper Dublin, 922 A.2d 996 (Pa. Commw. Ct. 2007)(holding Supreme Court has 
found Code gave PUC "all -embracing regulatory jurisdiction over the operations of 
public utilities" and that the "legislature intended Code to preempt the field of public 
utility regulation"); see also Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 
580, 298 A.2d 252, 256 (1972)(holding "the policy of the Commonwealth in entrusting to 
the [PU] Commission the regulation and supervision of public utilities has excluded 
townships from the same field, and that no power in townships to enter that area can be 
read into the First Class Township Law by implication. Unless the legislature has given 
an express grant of power to townships, the Commonwealth's own expressed policy on 
the subject is undiminished and supreme). 

Both parties agree the proposed ME2 pipeline is not a building. (Prel. Obj. at ¶52, 
Resp. to Prel. Obj. at 12). The court's inquiry thus stops here. 

4 At oral argument, counsel for plaintiffs advised the court that the only issue for 
plaintiffs was the location of the pipeline in a residential district, instead of an industrial 
district, and that plaintiffs were not raising a "safety issue." 

5 Plaintiffs summarize their due process argument as follows: 

Under its well established authority, West Goshen Township 
limited the industrial pipeline activities that can take place in a 
residential district. SPLP is blatantly ignoring the residential 
zoning district limitations the Township determined were 
inappropriate . . . 

(Resp. to Prel. Obj. at 17). 
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Further, plaintiffs' complaint at Paragraph 92 states: 

[Sunoco's] non-compliance with the West Goshen Ordinance 
violates the Plaintiff's substantive due process rights. 

The court for the reasons set forth above has found that Sunoco has not violated 
or failed to comply with a zoning ordinance to which its activity is subject. Thus, 
plaintiffs' due process claim fails. 
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DELAWARE RIVERKEEPER 
NETWORK, ET AL., 

Plaintiffs, 

v. 

SUNOCO PIPELINE L.P., 

Defendant. 

SENT 
_UN 19 2017 

r 
IN THE COURT OF COMMON 
PLEAS minim 15 PM 3:03 
CHESTER rOUNTY, 
PENNSYLVANIAr OF THE: 

H ONOTARY, PROT . 

CHESTER CO. PA. 
NO. 2017-05040-MJ 

CIVIL ACTION - LAW 

Mark L. Freed, Esquire, Counsel for Plaintiffs' 
Robert L. Byer, Esquire, George Kroculick, Esquire, and George Zumbano, Esquire, 
Counsel for Defendant 

ORDER 

AND NOW, this 15th day of June, 2017, after consideration of the Plaintiffs' 

Petition for Special Injunctive Relief and for Preliminary Injunction, the response of 

defendant in opposition thereto, it is hereby ORDERED and DECREED that plaintiffs' 

petitions are DENIED.' 

BY THE COURT. 

Mark L. Tunnell, J. 

1 In order to obtain preliminary injunctive relief, Pennsylvania law requires that 
plaintiffs show: (1) that the injunction is necessary to prevent immediate and irreparable 
harm that cannot be adequately compensated by damages; (2) that greater injury would 
result from refusing an injunction than from granting it, and, concomitantly, that issuance 
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of an injunction will not substantially harm other interested parties in the proceedings; (3) 
that a preliminary injunction will properly restore the parties to their status as it existed 
immediately prior to the alleged wrongful conduct; (4) that the activity it seeks to restrain 
is actionable, that its right to relief is clear, and that the wrong is manifest, or, in other 
words, must show that it is likely to prevail on the merits; (5) that the injunction it seeks 
is reasonably suited to abate the offending activity; and, (6) that a preliminary injunction 
will not adversely affect the public interest. Warehime v. Warehime, 580 Pa. 201, 209- 
10, 860 A.2d 41, 46-47 (2004). 

Plaintiffs have not demonstrated to the court that they are likely to prevail on the 
merits. See Order dtd. 6/15/17 (sustaining defendant's preliminary objections and 
dismissing plaintiffs' complaint). 
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DELAWARE RIVERKEEPER IN THE COURT OF COMMON PLEAS 
NETWORK, ET AL., CHESTER COUNTY, PENNSYLVANIA 

Plaintiffs, 

v. 

NO. 2017-05040-MJ 

CIVIL ACTION - LAW 

SUNOCO PIPELINE L.P., 

Defendant. 

Mark L. Freed, Esquire, Counsel for Plaintiffs 
Robert L. Byer, Esquire, George Kroculick, Esquire, and George Zumbano;Esqiirpe, 
Counsel for Defendant 

OPINION 
Pursuant to Pa. R.A.P. 1925(a) 

Appellants, Delaware Riverkeeper Network, Maya van Rossum, Thomas Casey 

and Eric Grote, filed a timely appeal from the court's Order of June 15, 2017 sustaining, 

in part, the preliminary objections of Sunoco Pipeline, L.P and dismissing Appellants' 

complaint. On July 12, 2017, the court ordered Appellants to file a Concise Statement of 

the Errors Complained of on Appeal. They did so. 

After review, the court believes that the appealed Order with footnote, adequately 

explains the court's reasoning for its decision and addresses the main errors identified in 

the Concise Statement filed by the Appellants. 

BY T E COURT: 

a 44MAiona 

Mark L. Tunnell, J. 
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Date County Location Description Status

5/4/2017 Westmoreland 40.441, -79363

150 Gallons; UNT Boatyard Run (CWF) 

and W-P14; turbid Water ~600 feet in 

channel NOV issued 7/28/2017

5/12/2017 Westmoreland 40.44213, -79.34305

300 gallons, 90'x50' area - Wetland W-

045 NOV issued 7/28/2017

5/13/2017 Indiana

40 27'10.16"; -79 

13'30.34"

130 gallons bentonite clay; 20 gallons to 

UNT Blacklick Creek, no deposition; 

200'x5'in W J53 and 2'x300' plume in S-

J58 NOV issued 7/28/2017

5/16/2017 Westmoreland

40 26' 17.48", -79 26' 

16.11" 30 gallons 2' x 40' area none to lake IR stopped

5/23/2017 Westmoreland

40 26' 17.48", -79 26' 

16.11"

60 gallons: 30 gal, 20, gal, 10 gal to 3 

upland areas (2' x 45', 2' x 30', 2'x 40' IR stopped

5/23/2017 Westmoreland 40.289, -79.668

20,000 gallons drilling mud, 1,000 to 

stream and rest in upland or ephemeral 

channel; Ephemeral Stream (TSF), L 

Sewickley Creek S-229, 250' x 2' 

unknown depth NOV issued 7/28/2017

Southwest Region 

Sunoco Mariner East II - Pipeline Construction Inadvertent Returns - Waters of the Commonwealth
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Date County Location Description Status

5/23/2017 Westmoreland 40.289, -79.668

Part of 20,000 gallons above to a 60' x40' 

farm field, 4-10" deep NOV issued 7/28/2017

5/23/2017 Westmoreland 40.289, -79.668

Part of 20,000 gallons above to a 100' x 

20' farm field, 0.5 -3" deep NOV issued 7/28/2017

5/24/2017 Westmoreland 40.44213, -79.34305

525 gallons; 300 Gallons to wetland W-

045 75'x100', 225 gallons to Spruce Run 

S-061 600'x10' NOV issued 7/28/2017

5/25/2017 Westmoreland 40.439, -79.437

25 gallons, 1 pint to Loyahanna Lake; 

Upland 7' x 50', lake 3' diameter circle

COA Executed December 

15, 2017

5/26/2017 Allegheny

40.223140, -

79.893688 50 gallons in a 15' x 30' upland area IR stopped

5/26/2017 Westmoreland

40 26' 21.13",  -79 26' 

3.92"

50 Gallons drilling mud to lake, 5 gallons 

to upland; Loyalhanna Lake S-P27 2 

locations ~8'x600', 1 upland 2'x25'

COA Executed December 

15, 2017

5/28/2017 Westmoreland

40 26' 2.44", -79 26' 

11.72"                            

50 gallons to upland area (25' x 50'), 20 

gallons to Loyalhanna Lake (5' x25')

COA Executed December 

15, 2017

5/31/2017 Westmoreland

40 26' 19.19", -79 26' 

14.20"

8 Gallons to the Lake; Loyalhanna Lake-

no flow path seen leading into the lake or 

a release point in the water, 20' x 12' area

COA Executed December 

15, 2017
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Date County Location Description Status

5/31/2017 Allegheny 40.223, -79.893

2000 gallons total, 1500 gallons into the 

creek and 500 gallons contained in 

upland; 2 stream (UNT Sunfish Run-

WWF) within S-150 upstream of joining 

S-149; S-149 under travel lane bridge; 1 

upland (east of S-150) 50'x20' area; 

deposits in stream isolated to areas where 

material was released, turbid water 0.3 

miles south to Sunnyside Hollow Road NOV issued 7/28/2017

6/1/2017 Westmoreland

40.26' 17.48", -79 

26'16.11"

10 gal upland, 4 gallon near lake, <1 

gallon into lake; upland and lake 

(multiple locations on the hillside) 

COA Executed December 

15, 2017

6/2/2017 Washington 40.231, -79.998

200 gallons to upland areas.  1500 gallons 

of diluted mixture of water and drilling 

fluid to stream.  Turbid water for ~.25 

miles.; 3 upland locations.  The material 

from the third location flowed directly 

into a culvert and into an UNT of Froman 

Run. NOV issued 7/28/2017

6/6/2017 Westmoreland

Pump ran out of fuel that was maintaining 

an IR, 25 gallons to creek; Small amount 

made it to the storm drain (<1 pint)

COA Executed December 

15, 2017
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Date County Location Description Status

6/6/2017 Washington

40.2352778, -

80.103333

At start of HDD, noticed streambed 

material beginning to push up through 

two spring seeps, about 10' apart and at 

the toe of the bank of the stream at the 

NW edge. ~ 5 gallons in stream-no 

bentonite; S129 UNT Little Chartiers 

Creek (HQ-WWF), 100 sq. ft. NOV issued 7/28/2017

6/6/2017 Westmoreland 40.441, -79.363

Unknown quantity bentonite mixture, 

drilling over, cleanup started, unsure if 

fish were impacted-about 350 gallons to 

stream; UNT Boatyard Run (CWF) S-P20 

(350 gal); turbid water and mud deposits 

for ~800' within the channel NOV issued 7/28/2017

6/8/2017 Washington 40.23055, -79.99622

20 gallons diluted drill water (minor 

amount made it to creek); Stream S27 

(Froman Run) NOV issued 7/28/2017

6/10/2017 Washington 40 gallons to upland IR stopped

6/11/2017 Washington 40.23052, -79.99665 100 gallons to 125 sq ft upland area NOV issued 7/28/2017

6/11/2017 Washington 40.23055, -79.99622

30 gallons of diluted drill mud and water; 

Stream S27 (Froman Run) about 400' for 

3'-5' wide NOV issued 7/28/2017

6/12/2017 Washington 40.2298, -79.97295

1000-1500 gallons in upland area ~858 sq 

ft Investigation Ongoing. 

6/23/2017 Washington Bentonite into stream NOV issued 7/28/2017
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Date County Location Description Status

6/24/2017 Washington

40.235123, -

80.102816

1000 gallons bentonite; 2 UNTs  Little 

Chartiers Creek. Streams 280 and 129; 

280 is about 10 feet from original IR and 

129 IR came up in containment area; 

~225' stream 280 impacted pump around 

and cleanup NOV issued 7/28/2017

6/29/2017 Westmoreland 40.441, -79.363

410 Gallons Bentonite clay and Water; 60 

gallons to upland and 350 to waterbody; 

UNT Boatyard Run for about 1200' 2 

locations in the stream NOV issued 7/28/2017

7/16/2017 Westmoreland

40°26' 16.22", -79° 26' 

11.35"

320 gallons; 20 to Loyalhanna Lake (12' x 

30'), 300 to upland

COA Executed December 

15, 2017

7/17/2017 Westmoreland

40°26' 16.22", -79°26' 

11.35"

800 gallons, 80 into Loyalhanna Lake (12' 

x 60'), 720 in upland

COA Executed December 

15, 2017

7/18/2017 Washington

5000-60000 gallons to upland area 250' 

west of Monongahela River IR Stopped

9/5/2017 Westmoreland 40.4172, -79.607

500-700 gallons bentoite clay and water 

to an UNT to Turtle Creek and Turtle 

Creek NOV issued 9/26/2017

9/22/2017 Westmoreland

40°26'42.5", -

79°18'03.9"

2700 gallons to Wetland W-N28, 30'x50' 

area NOV issued 1/25/2018

9/27/2017 Indiana

40°27'03.3", -

79°12'38.9"

Unknown quantities to UNT Weirs Run, 

Weirs Run, and at least 1000' of Blacklick 

Creek NOV issued 1/25/2018
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Date County Location Description Status

10/3/2017 Cambria 40.414, -78.567

less than 50 gallons drilling fluid to 

Wetland M-59 NOV issued 1/25/2018

10/10/2017 Cambria 40.414, -78.567

about 250 gallons into existing 

containment area NOV issued 1/25/2018

10/11/2017 Cambria 40.414, -78.567

less than 50 gallons drilling fluid to 

Wetland M-59 NOV issued 1/25/2018

12/13/2017 Cambria 40.437155, -78.763529 2 Gallons into UNT Stewart Run NOV issued 1/25/2018

5/6/2017 Cumberland

40.228757, -

77.132769 160,000 gallons.; wetland  WL-130 (EV) IR stopped. COA 6/27/17.

5/10/2017 Lancaster 40.280, -76.195 wetland J54  and stream J59

IR stopped. Remediation 

reported as complete.

5/13/2017 Lancaster

40.280833, -

76.210278

25 to 30 gallons; west side of wetlands K-

32 IR stopped. 

5/19/2017 Cumberland

40.228703, -

77.141032

50 gallons; wetland 32 (ER Call); wetland 

I32 (initial report); wetland W-I21 

(interim report 1); wetland W-I32 

(interim report 2) IR stopped. COA 6/27/17.

5/26/2017 Lancaster 40.280, -76.195 30 to 50 gallons; stream J59

IR stopped. Remediation 

reported as complete.

5/31/2017 Berks 40.277, -76.020 500 gallons; Pond-B7 (retention pond) IR stopped. 

Southcentral Region
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Date County Location Description Status

6/3/2017 Cumberland

40.228603, -

77.140614

~150 gallons (initial) 450 gallons (total); 

WL-I32 (initial report) IR stopped. COA 6/27/17.

6/9/2017 Lancaster 40.281, -76.209 ~20 gallons on 6/9.   ; wetland W-K32 IR stopped. 

6/12/2017 Lancaster

40.280787, -

76.210161

   ~25 gallons initial on 6/12--a total of 

5500 recovered in total.; Wetland W-K32 IR stopped. 

6/20/2017 Berks 40 16' 38" - 76 1'12"

~20 gallons in culvert, 10-20 gallons in 

pond B7 IR stopped.

6/23/2017 Lebanon 40 17' 7",-76 14' 17" ~300 gallons; Wetland H-13 IR stopped. 

6/26/2017 Blair 40.34, -78.269 2,000 gallons; stream S-M33 (HQ-CWF) IR stopped. 

6/28/2017 Blair 40.409, -78.442 ~100 gallons; Wetland M-79 (PFO)

IR stopped.   NOV issued 10-

26-2017

7/1/2017 Blair

2800 ft east of Mill 

Road Duncansville, 

Blair TWP.  40.409, -

78.442

50 gal and then 250 gal ; PFO and 

possible WT trib IR stopped. 

7/6/2017 Huntingdon 40.342, -77.852 ~300 gallons; Stream L28 IR stopped

7/11/2017 Cumberland

I-81 drill.  40.134352, -

77.75766 none stated IR stopped. COA 6/27/17.
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Date County Location Description Status

7/13/2017 Cumberland Newville

none stated; discharge of hydrotest water 

through an approved outlet, but at the 

'wrong location'.

Additional information 

provided by SPLP indicates 

that discharge of hydrotest 

water occurred through a 

BMP in an upland area and 

that the quality of the water 

was in compliance with the 

requirements of the PAG-10.

7/19/2017 Lancaster

~1000 FT W of S 

Peartown Rd.  

40.28250, -76.15806 250 gallons; Wetland A-56 IR stopped. 

8/17/2017 Dauphin

Susquehanna River 

Drill.   40° 11'  57" N,  

76° 47' 48"W 495 gallons; Susquehanna River

IR was not active at the time 

of discovery.  It is suspected 

to have occurred on 

7/19/2017--when 

approximately 1,000 gallons 

of mud was reportedly lost 

during drilling operations.  

Low visibility in the river 

reportedly prevented 

previous detection of IR.

8/24/2017 Dauphin

Susquehanna River 

Drill.   40° 11'  57" N,  

76° 47' 48"W 50 gallons; Susquehanna River

IR stopped.  NOV issued 

8/30/2017.  Clean-up 

completed.  DEP approved 

HDD restart on 9/12/2017.
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Date County Location Description Status

8/31/2017 Blair

40° 24' 33" N; 78° 26' 

36" W 50-75 gallons into Wetland W-M79

IR stopped. 

Containment/clean-up in 

progress. NOV issued 

10/26/2017. 

8/31/2017 Lebanon

40.29063°,  -

76.428132° 50 gallons to Snitz Creek

IR stopped.  

Containment/clean-up 

completed.  DEP approved 

HDD restart on 9/14/2017. 

NOV issued 10/27/2017.

9/5/2017 Blair

roadshoulder in the 

vicinity of 2156 

Reservoir Road, 

Hollidaysburg 20-30 gallons to wetland BB58

IR stopped.  

Containment/clean-up in 

progress. NOV issued 

10/26/2017. 

9/8/2017 Dauphin

40° 15' 5" N, 76° 40' 

6" W 250-300 gallons, impacting wetland C26

IR stopped.  

Containment/clean-up in 

progress. NOV issued 

10/26/2017. 

9/15/2017 Dauphin

Susquehanna River 

Drill.  40° 14' 55.7" N; 

76° 47' 48" W 350 gallons to the Susquehanna River

IR stopped.  

Containment/clean-up in 

progress. NOV issued 

9/18/2017.  

9/20/2017 Lebanon

40.29063°,  -

76.428132° ~1 gallon to Snitz Creek

IR stopped.  

Containment/clean-up in 

progress.  NOV issued 

10/27/2017.
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Date County Location Description Status

9/27/2017 Cumberland

40° 14' 41" N, 77° 19' 

39" W 500 gallons to wetland J35

IR stopped.  

Containment/clean-up in 

progress.  NOV issued 

10/26/2017.

9/28/2017 Cumberland

I-81 drill.  40.134352, -

77.75766 ~2.5 gallons to wetland I30 COA 6/27/17

10/10/2017 Huntingdon 40.321145,-77.789497 5,000-10,000 to wetland K69

IR stopped.  

Containment/clean-up in 

progress.  NOV issued 

10/26/2017.

11/10/2017 Dauphin

40.205643, -

76.769297 ~300 gallons to wetland W118

IR Stopped.  

Containment/clean-up in 

progress. NOV issued 

11/14/2017.

11/11/2017 Berks 40.1886, -75.891

unquantified release to UNT to Hay 

Creek (S-Q90) 

IR Stopped.  

Containment/clean-up in 

progress. NOV issued 

11/15/2017.

11/20/2017 Blair 40.441, -78.331

~10 gallon release to an UNT to 

Frankstown Branch Juniata River (S-

BB92) and associated wetland (Wetland 

Q60)

IR Stopped.  

Containment/clean-up in 

progress. NOV issued 

11/22/2017.

12/5/2017 Dauphin

40° 15' 5" N, 76° 40' 

6" W

~200 gallon release into wetland C26 

during the punch out of the pilot hole.

IR stopped.  

Containment/clean-up in 

progress.
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Date County Location Description Status

12/20/2017 Lebanon 40.254, -76.592

~50 gallon release in an upland, which 

ran downslope into wetland A30.

IR stopped.  

Containment/clean-up in 

progress.  NOV issued 

12/22/2017

12/20/2017 Huntingdon 40.369, -78.066

25-30 gallons to an upland area, which 

ran downslope into Raystown Lake.

IR stopped.  

Containment/clean-up in 

progress.  NOV issued 

12/22/2017

12/29/2017 Lebanon 40.254, -76.592

~15 gallon release to wetland A30--

within pre-existing containment (see 

12/20/17 event at same location) and 3 

gallon release to wetland A30 outside of 

existing containment.

IR stopped.  

Containment/clean-up in 

progress.

2/27/2018 Cumberland 40.2447, -77.3306

~100 gallon release to stream S-J41 

(UNT to Locust Creek--WWF) and 

wetland J35

IR stopped.  

Containment/clean-up in 

progress.

3/15/2018 Lebanon 40.2904, -76.4278

~50 gallon release to stream S-A17 (Snitz 

Creek--TSF)

Drilling stopped.  

Containment/clean-up in 

progress.

3/15/20108 Blair 40.4433, -78.3254 ~200 gallon release into wetlan L54

Drilling stopped.  

Containment/clean-up in 

progress.
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Date County Location Description Status

5/3/2017 Delaware

Brookhaven Borough, 

Delaware County – at 

edge of Chester Creek 

Rd. and onto sidewalk 

– IR went into storm 

drain and then Chester 

Creek

500 gallons of drilling fluid to Chester 

Creek; lost return of 20,000 gallons of 

drill fluid. IR identified 5.09 PM. NOV issued 5/9/17.

5/4/2017 Delaware

Brookhaven Borough, 

Delaware County – 

upland lawn area of 

vacant lot

50 gallons release of drilling fluids into 

uplands; no fluids reached Chester Creek. 

IR identified 3.10 PM. IR stopped. 

5/10/2017 Delaware

Brookhaven Borough, 

Delaware County – 

within Chester Creek

75 gallons release of drilling fluids 

emerging in 3 locations in Creek (25 

gallons in each location). IR identified at 

12.15 PM. IR stopped. 

5/17/2017 Delaware

Brookhaven Borough, 

Delaware County – 

within Chester Creek

5 gallons total release of drilling fluids in 

2 locations in Chester Creek. IR 

identified at 1.45 PM. IR stopped. 

5/18/2017 Delaware

Brookhaven Borough, 

Delaware County – 

within Chester Creek

25 gallons release of drilling fluids in 1 

location in Chester Creek. IR identified at 

12.40 PM. IR stopped. 

5/19/2017 Delaware

Brookhaven Borough, 

Delaware County – 

within Chester Creek

200 gallons total release of drilling fluids 

in 2 locations in Chester Creek. IR 

identified at 12.20 PM. IR stopped. 

Southeast Region
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Date County Location Description Status

5/27/2017 Delaware

Brookhaven Borough, 

Delaware County – 

within Chester Creek

25 gallons release of drilling fluids in 1 

location in Chester Creek IR stopped. 

6/7/2017 Chester

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY

100 gallons of drilling solution in two 

locations. One emergence was outside of 

the LOD. The second was within no 

disturbance LOD. IR stopped. 

6/17/2017 Chester

Upper Uwchlan 

Township, Chester 

County, Hickory Park

5 gallons of drilling solution into tributary 

to Marsh Creek IR stopped. 

6/24/2017 Chester

Upper Uwchlan 

Township, Chester 

County

100 gallons of drilling solution into 

wetland and stream. IR stopped. 

7/17/2017 Delaware

Middletown 

Township, Delaware 

County

1500 gallons of drilling solution into 

UNT to Chester Creek NOV issued 7/20/17.

8/29/2017 Chester Upper Uwchlan

50 gallons of drilling solution into 

wetland and stream.

IR Stopped /Under 

investigation. NOV issued 

on 9/8/17.

9/2/2017 Delaware

Middletown 

Township, Delaware 

County

50 gallons of drilling solution into UNT 

of Chester Creek

IR Stopped/Under 

Investigation.  NOV issued 

on 9/12/17.

9/8/2017 Chester

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY

40 gallons of drilling solution to upland 

area.

IR Stopped. Solution 

cleaned up
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Date County Location Description Status

9/9/2017 Chester Upper Uwchlan

.5 gallon of drilling solution to Marsh 

Creek 

IR Stopped. Solution lost 

downstream.

10/5/2017 Chester

W.Whiteland 

Township, UPLANDS 

ONLY 50-75 gals to upland area

IR Stopped. Solution 

Cleaned up 

10/5/2017 Chester 

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY 500 gallons to uplands area

IR Stopped. Solution 

cleaned up

10/6/2017 Delaware

Middletown Township         

UPLANDS ONLY

50 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned up

10/7/2017 Chester 

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY 600 gallons to upland area 

IR Stopped. Solution 

Cleaned Up 

10/10/2017 Chester

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY

50 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned Up 

10/10/2017 Chester 

East Goshen 

Township, Chester 

County  UPLANDS 

ONLY

20 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned Up 

10/13/2017 Delaware 

Edgmont Township, 

UPLANDS ONLY

50 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned up
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Date County Location Description Status

10/18/2017 Delaware

Edgmont Township, 

UPLANDS ONLY

1 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned up

10/20/2017 Delaware

Middletown Township  

UPLANDS ONLY

30 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned up DEP Inspected

10/24/2017 Delaware

Edgmont Township, 

UPLANDS ONLY

1 gallons of drilling solution to upland 

areas

IR Stopped. Solution 

Cleaned up

10/25/2017 Chester 

East Goshen 

Township, Chester 

County  

500 gallons in total, 490 gal to uplands, ~ 

< 10 gal to storm drain street inlet 

IR Stopped. Solution 

Cleaned Up.  DEP 

Inspected.  NOV Issued 

11/03/17.

10/25/2017 Delaware

Edgmont Township, 

Delware County  

UPLANDS ONLY 15 gallons to upland area 

IR Stopped. Solution 

Cleaned Up 

10/27/2017 Delaware

Middletown Township  

Delaware County 1 gallon of drilling soloution to Waters

IR stopped, solution cleaned 

up, DEP inspected, work 

suspended.  NOV Issued 

11/03/17, work suspended 

pending DEP approval

11/11/2017 Chester

West Whiteland 

Township, Chester 

County UPLANDS 

ONLY Unknown amount to uplands area

IR stopped, Solution cleaned 

up, DEP inspected, work 

suspended pending DEP 

approval.  No initial report, 

no verbal notice, NOV 

Issued 11/16/17
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Date County Location Description Status

12/15/2017 Delaware

Middletown Township 

Delaware County 

40 gallons of drilling solution to UNT of 

Chester Creek

Mud pump inoperable so 

solution overwhelmed 

containment area entering 

creek; DEP inspected and 

work suspended pending 

DEP approval; late initial 

report; NOV to be issued 

AD090



Exhibit E 

AD091



AD092



AD093



AD094



AD095



AD096



AD097



AD098



AD099



AD100



AD101



AD102



AD103



AD104



AD105



AD106



AD107



AD108



AD109



AD110



AD111



AD112



AD113



AD114



AD115



Exhibit F 

AD116



AD117



AD118



AD119



AD120



Exhibit G 

AD121



AD122



AD123



AD124



AD125



AD126



AD127



AD128



AD129



AD130



AD131



AD132



AD133



AD134



AD135



AD136



AD137



AD138



Exhibit H 

AD139



~~~~~~ ~~f~~ ~ ~IY~~~L~ ~~

ern

~~

~~~~~~ ~~~`~~~ ~~ ~~ ~N~ ~v ~~E~ ~ ~~~N~I~

I ~ T ~~ f~~~~~~ ~T~~IT~ ~ ~~~~ ~~ ~~ ~~
Li la ~ ~~~.~i~~ ~~~IL ~~ ~ ~J~~~ r~~F~~ ~~~~L~ ~'

C~~~~~~~T~ ~U~~E~T ~ Q ~T~1~D~~~ ~E~~~~~~

~~~,~~?~~~p ~~~t G~~~~r ~~- ~~ ~~~ ~~`~est ~~s~~~ u~~, ~~~~d 
3~~~~~~~~1', sh►a~ ~~ ~r~~r~~~~

~~~~~~~ti~~~ ~?r~~~-:

~1C3l~~~~ ~ ~t`~-~ ~ ~~~~t~fc~~~t~~ cif ~~i~ ~.i~~~~~1 c~~~~~[ct~~v~ 1 ~~~ l~i~-' ~i.1~ ~~~~ u ~~ ~.j~~:.i~i i~

34a
AD140



~~~~r ~~~~~~~~ s~~~~~~ 4~~~L~i~ ~ ~~~i~~~ ~~~i~l~~ ~~~~ ~~~ [~f ~~~~~ir ~~~ T~~~{~~~~~ ~r

aa~a~~~~ r~~~~~~~a~~ .

~~~i~~~~~t ~ c~ ~~~~~~n ~ ~s~~ ~~~ ~n~~r~ ~~ ~~ ~~ ~s~ ter- t~~ ~~-~~?s~~~ra~i~n ~~

~~~~~~~ , ~r ~~~~~~~~ ~~~~~~~~ ~~~~ a~ ~~ ~~~r~~, ~►~~~~, e~~~r~~~ ;~a~~:~a~ has,

and ~r~~ ~~~~~~~s li u~~~ u~~~r ~~ ~~~~~n i~ a ~~~~~~ ~~~~~ ~~ any ~~~ ~~~

irr-~~~~~~ to ~~~ ~~~~~~~~s ~.~~~; ~i~~~~~~~ ~~f~~~ ~~, -~ .~, ~ ~~~~ ~ i ~~ seq.;

~~~e ~~~~,r~~~~~, ~~r~~~~~E~~~ ~~~~~~r~~~ ~r ~th~~ ae~~~ ~r- ~uf~~~}~;~ ~~ s~~ ~~~~r~s ~ ~~

~f~~~~~ ~ ~ ~fir~ ~~~,~i~~ ~r~~ ~~~~~ ~t~i~hi~ ~~~ ~'~~~f~s~~~ ~r ~~~~~~# rrur~~i~al~t}~.

~ ~ ~[~s ~r~ ~~~ ~~~~ ~r~~~~~~~~ ~~f~~~in a ~~~r~~~ ~~~~ ar~~ an~~ ~i~~~~~ ~~~~ ~~r ~~

3 ~~~ €~~~~~~ ~~ ~~~~i~1~ s~~ ~~, bud nit ,~rt~~~~~ t~, ar~~~~~o~~ ~~~ ~~Ea;

~~~~~[~~a~ ~r ~e~~~l~~~~ ~r~~~~~~ s~~ ~~ ~~~~~ne= ~Lh~~~, b~.~t~n~, ~~tur~~ ~~s,

~~d ~~~ ~~~~~~~~~s ~~~~.~~~~ u~~~r ~r~~s~ ~ ~r~ ~ ~~~e~~s ~~~~~ ~~ ~n ~~ ~I~

I~~u~~~ ~~ ~~se~ ~~~~ ~~~ ~~~~~e~ ~s ~a~~r~~~~ ~~ ~i~~ ~~ g~~~~ by ~~~e~~~ a~ s~~~~

~~ ~~~ ~~n~~ ~ b~ a~n~~~ f~~ ~~€~e fio ~~ ~.

~~ f~~~r~l ~~ ~~~t~ ~r~~r~~n~~~~[ ~~ s~~~~~~ ~~~~~t~~ ~~~ ~~~~n~~~r~~~n

~~ .~.~. ~ ~~~ ~~[ ~~ ~~~., ~s ~~~ s~ ~ ~~f ~~ ur~~r~~~~ fry ti~~~ ~~ ~ir~e,

~ ~~L~ ~ ~~[~'~~~` ~~~{~.1~ - ~~~~ ~~~i~~~SG ~"4f~~~~~ ~Y~~~t i t~~ ~~E.~~L~v'~~ ~C.s'`~11.i1 ~ ~t

~~~~r~~~s ~Eo~i~ ~~~~~~r~~ ~~~~~~ ~~ ~~~~ ~ ~ ~~~~~ ay=e u~~n~~~~~~* ir~~~~~ ~

c~~r~~~~~~. ~~~ ~~~~~~~~ ~ ~~~~ ra~~~~ -~~r ~ ~~zar~~~~ ~~~u~ ~r~d~~r ~~s ~i~~l~~~~
s ~~~ ~~ ~a~~~~~t~~ ~r~ ~~~ ~~~ ~r~~e~ ~s ~h~ ~~~~r~~~~~ ~~ra~~ ~ ~ 3~~ ~~~~~~~ ~~
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its ~~~~i~~t~= ~~~ r~~[~c~c~ ~~~~t=~ the ~ol(~~~~~iT~~ ~~e~ eft~~~~~r~:

de~~~~ ~r~ ~~~~ 
r~~~r~~~.r~

-utur~ ~~e.

~1~~~~'~ ~~~.

~~~T~~ ~~ ~~~~~~ -~ ~_~~~~ ~ ~~~ b~ dei~~~~ ~~~ ~~~ ~~~~~or~ r~~ ~~r Y~~~~t~ed fir

~f~~~r~ u~~_

~ J }r ~ # [ ~ ~r

~~~~~~~ ~~a~f pr~~i~i~ ~~ ~~~~~~~~~:

s~~~~ar~~ ~ 5~~~~~~ 
~~~~~.Jf

f~~3~UVr3n~ s~~~~~~:

u~~~~~n~~ ~~~~~~~~~fi~
,s

~~; ~n~h~uh ~~~~ ~r~~#~ ~ ~~ f~~~~~~s;

~E~~} P~b~~c ~~i~~~ F~~i~=t~ a~~ ~~~ ~ ~.~~~{i~ P~ ~~~~~~ ~~~~~~~~~ ~u~~e~~ ~~ the
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~i ~I~~~i~~ ~~~~~~~:

~r~~~~a~~~ ~a~~~i es."

~~f ~~c~ ~ha~~ ~~~~~ ~ ~~ ~~~~~t~~~:

f.~~} ~'~: ~i~ ~L~~~~~:j Fd~~ ~~}:~ a~~ has ~r~~ ~.~~u ~ ~~~~li~~ Fa~i~~~~~ ~~~ ~~£ ~~ ~~L
4t

~ ~~`~~~ ~~ ~~~~~~n ~~-~ .~~~~ ~~~~~ ~~ ~~I~~~ ~ its ~~~~~~~~~ ~r~ ~~~~~~~~ ~~~i~i~ the

f~~~~~~~~~ ~~~~~~~:

~~~~~ ~~~u~i~~~~l, ~~~~~~f, ~~~t~ ark f~~~~~~ u~~s ~~~~~~~i~~ ~~r~, ~[iu~ ~~~

~ ~~~~r~~ f~~i~~~i~~.
,

:~~ ~ F~~~~~c i~~~~°~ ~~~~~i~ aid ~~ and ~i~~~d Pi~~~~n~ F~~~I~#~~ ~~~ pct ~~ the

~~ar~~ ~~~~ f~~ e~~~~~ ~
~~-u~.~.

I}Y. { t

i K i V i ~~ ~~.

~~~ ~~~iu~ sha#~ ~i ~~~i~e ~s ;~~~~~4~~,~~:

~~~ti~n ~~-~, ~~~a[~ ~~ ~s~~ ~~ ~~~~~ ~~{ ~~~t ~~ ~~~ .~~r~ ~ ~~iri~~s, ~~;~~ec~ t~ the

~~(lc~~~i~ r~~~l~~~~~~:

~~~~r ~~~i1~~~~~ ~r ~~~~~~ ~f ~~~~~ ~j ~~~,
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~~ ~u~q~~~~~~f ~~~~~~~ ~n ~~~~~ a r~ar~r~~r ~= ~~ ~~ ~~ ~~t~~~~~ a~~~s~

~~ ~~~C~~ ~ ~{~~~.

~~~ ~~ ~~~f~~~~si~~ sh~~~ ~~ ~~~~~~~ t~ ~n~ s~~~~~~~~,

B. ~ ~~~ ~~ ~;i[i~~j ~~~if~t;~ any ~ ~~~ ~~~ ~~~~}~ ~ ~(~~L F~~~~~~~; ~y ~~f ~~~~ ~~

~~~~3~~~. ~~ ~~~ ~~~~~~ F~~~~~~~e F~~~~if~~s ar~~ ~~~~Y~`~~~ ~ ~~~~~ ~~~~j~~ ~~s

F~i~~~€~~~ ~~~ ~r~~~ p~~r~~tt~~ in ~~~ ~- ~-~. ?-2~~ '-~ ~~~ —~-~ ~istr~~t~ ~~,:

r~s~ ~ ~~ ~ ~ use.

~~ ~!~ ~~~ s~~[ ~~i~ ~~~ ~~~~~ ~~~~s ~ ~i~h ~r~ ~~r~~~~~~~~ a~ Icy [i~~~.

~~} ~ ~~~ ~~~~~ ~~c~~~~ ~nL~ ~~~ a~~ ~t~~t ~~ ~~~r ~ ~~~~~a~~ ~~~~t~~ ~~~ ~

~~~~~~r ~~ ~~~ti~~ ~~~rh~~~ ~~~~ ~a~ c~~~~rrr~ ~~ ~([ ~~~li~~~~ f~~~rai ~~~

~t~~~ ~~~~ a~a ~~ ~pte~~~~i~;~ r~~~~~~~~~~.

~~~ ~~ ~~s~ ~~~1~ ~~~t s~~~ ~r~m ~~~r~tr~~s.

~~ ~!~ ~~~ ~~a~~ ~~r(~~~ ~~~h~ir~ i~ ~ ~~a~~er~ ~~~~~c~ c~~~~ r~~~ ~~r~f~r~~~ ~ ~ ~h~

~~~~t~€~~ s~~r~da~~~ ~r~ t~« ~~~i~r,

~~ ~~~~~i~~.

~~~ ~ ~~~ ~~~I~ ~~i~ ~t~r~~~~~~~ ~r~~~E ~~~~~a~~~~r~.

~~~ ~~ ~~~ ~~~~~ ~~~~g~ ~r~ ~~~~ ~~~~~~~i~~ ~r ~t~~~~~~ ~fi ~r~~ ~~~~~r~a~ c~~i~~~

f~~ ~s~ as ~r~ ~~~~~i~~~.

~r~~c~ ~~~~ ~ ~~~~. ~~~fi~ r~s~~ ~~~~~~~~ st~r~~~ s~alf ~~ ~~~~t~~

~~~~~ ~~ ~~~~ ~~~~~E~~ ~i~~ ~Y t~~~ r~r~~ar~~ ~~i~~i~~~ ~r~ F~ ~f~~~~r ~~a~ 5~

~e~~ ~~ a j ~~ar ~~ ~~ ~ ~~~ li~~ ~~d ~~~~~ ~~ c~~ ~~~~~=~t ~c~e~~~~~ ~r~~~ ~~te

~ie~~~~ ~f ar~~' ~~r~~~ ~~ ~~~~rir~~ ~~~~e~.

~~ ~ ~ ~~ ~s~ s~~~~ i~~h~r~e ~~~{ ~~~~~i~~~k~~~ ~n~~~r~ ~~t~~t~al~~ ~~ ~~~r~u~

~~~fl~~~~ fr~~ pa~~ ~~~~at~~n~.
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~~~~~a~~~}t ~~~ e~G ire s~ ~ a ~~~~r~~~ as t~ ~c~t ~~~ ~f~iE~ ~~ ~~_ ~~~

~r~~~r~~ 1~~~~.

~~ ~~ ~~~ ~~e~ ~~a~~ ~ c~n~~~~~~ ~~ c~~~ii~~~~ 3~~~ ~~ it~~b~~ ~tif~~~m~r~ta[

~~~~~~~~~n~I in~~~~~~~ ~~~ ~~~~~ ~n~ ~ c~~~~~ ~~~~~~LI~~S ~~ ~~iJ ~~~~~~r~:
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~~-~~~~e ~~~ ~~I~ 4~~~~~h ~~~~ ~'~~~~~~~~~ ~~ ~~~~r~~r~~~~ r~s~~r~s~ ~~~~ ~~r~~~~

~~~~ k~~ f~~~~ ~~ i~ ~ ~ ~ ~~~ ~~ ~ err#~r~~~~ at ~~~ f~~~~ ~.

~~ ~~ ~ F~~~~~~ ~i~~i~ F~~i~~~ ~r~~ ~~~ ~r~~ ~~~~i P~~~~=~~ F~L~~~t~t ~~~~ ~n~~~~~~~

~~Gl~~ ~.i ~E~ ~ wit !~T mil{ ~C.~4t7 ~~~~~E~~~ ~~G+k~ i.~~ ~~il ~R~~ ~1 ~i I ! CAE ~~~ ~~~

~truc~~~~~ ~ i~~~~~~ ~~s~~~~e e~~ ~~ fi~~ ~i~~~ir~~ I~r~a~~ 
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i~ ~~~ ~~~~ ~~~~~r~ ~~ur~~ ~~ ~~ ~~~c~~~~~t~~i~n~~ s~[~~~~ ~~ ~~~r~~~~ i ~~h ~a~~~~~~=~u~i~r~~~ity,

il~~~~~i~ ~r ~~~.~~I~~~~~r ~~~~~ ~~~ ~~e~t ~~ i ~~= an4~ ~f ~~~~ ~-err~ini~ ~c~~~~~~~,

~~~~~ ~~ ~~~~~~~~~~rs ~~~ f~=~ ~~~~r~~r~~~ ~~~~uf~ ~~~ ~ee~ a~~~~~ i~~~ ~~c~~

iJ[ { ~ V ti i 1 ~ ~ ~ ̀  ~ t ~ ~ ~ ~ ~ i ~ ~ ~ 7./ 1+~ ~ ~ 11 t ~ i f ~ ~ I 1 ~ ~ ~ ~ ~ ~ 1 ! V ~ S V
 ~ lrt ~.i V ~ t ~ ~ ~ i ~ 1 t ~ ~ ~ ~ 2 i i S i ~ f ~ ~ ~ ~ ~ ~ ~ ~l./'~f '' f

~.r

[~C1i~~~~ h~C~~~~.

~~ ~3~~~~ ~~s~~~ ~~~~t~~~fp ~~ ~~~t~~~~~ ~~ ~~~ sh~~ ~~ ~~~~~~ ~~~~ r~~~~c~~ ~F~ Efi~

~r~~i~~~~~ ~~~ith 6~~~ ~r~i~~r~c~. ~~ ~~ ~~~nc~s ~r p~t~s ~f ~~~i~~~~~~~ ~~~~~~tir~.~ ~~~ ~~~~;~

~ro~si~~~ ~f ~~i~ ~rdi~~~~ ~~~ ~~~~~~ re~~~~~ i~,s~~~r ~~ #~~ ~~r~~ ~~~U~s ~h~s

~~a~t~~~~ ~~ ~~~ 1~~~~ ~r~~r~~~~.
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I~~f~~~~~~.

+~~lIV~'~~~N~

the D~I~.~T~~-e ~iv~~-~e~~~x, '~I-~0~~~~ ~A~~~3 ~r~d ESC ~~~~ (~~~-~x~.~~~~-~ `.~P~a~r~~iff~''~~ b~~s 3

~.nc~ ~h~'~ug~~ ~~.e~~ ~~~~~~~~gn~c~ ~a~~s~1~ h~~e~~~ ~•e~~~sts ~~~~ ~~~s ~a~o~-~b~~ ~~~ ~~jo_~~~-~t~no~o

Pipel~~e ~.P., (he~~~~~aft~~-, "~~~end~.n~~~ o~.:~~P~~'"} f~a~ ca~s~~`~tct~~g ~~ ~Q~-~o~~a~~~.~~-I1~a~~~~~~~ ~,~l~~.

~as~ ~ Pi - ~I ~ ~n west GQ~~~~. ~'ov~r~s~~ ~~.~st~r ~Cour~_ j e~-~i~~~~~- "t~i~ ~ovcros~i "~ ~~.
.w.

,~ ~a
_.

~i~I~~ on ~~ a ~~ctian ~4=fib o~ the West ~-o~~~~ ~o~~s~ p~ ~o~~~g ~~-~.in~n~e, anc~ ~ ,. ~upp~o~ ~ ~~
y~ ~;~

h~~~of Pl~.n~iffs st~~e a~ fo~1o~~

1. PI~~r~tff ~~e ~el~wa~~e R~ve~~~e~~~- I'~~tw~r~ ("L3~I~T") ~s a ~Qr~-~~~Q~t

o~g~.ni~at ~r~ ~~t~i~~~~~Ec~ ~ 19SS t~ ~~•otect ~.~d ~-es~o~-~ ~~~ ~~~~~~~e ~ ~T~~-, its a~soci~.~~~

wa~e~-~~ie~., ~~ but~.~~~~5~ end I~~b~tat~. ~hi~ a~~~a ~~~~u.d~s ~~,~~9 sc~ua~~ ~~~es~ d~-~.~~. ~g ~~~~s a~

I'~T~~~ J~1-se~, ~T~~~ ~o~-l~, ~e~ns~~~~~~a and ~eI~~~T~.~ ~, a~~ it ~~ ~J t~~~. ~~~~ ~-~~ion ghat ~. ~o~-~~Q

of tie ~'~•oJ~ctgs ~Qn~t~u.~t~~~ ~.ctivlt~ aye ~~-apc~~~d to t~~~ p~a~~. ~ ids ~~'fo~s ~a ~~-ate~~ ~~i

~-e~to~-e the w~.tex•~~.ec~3 ~ T a~•~an~~~s ~~d i~npie e~.t~ ~t~-~~rn, ~~~I~nd} ~.~d ~~~~tat ~-es~o~ at~o~.s

a ~QIu~~~~~- ~~n~~o~-i~b ~~~~~~-a~; ec~t~~at~on~.~ ~~-o ~-~m~ ~~~T~~-o~~~n~n~~.l ~.dvo~~G~T ~~it~a~~v~~g

~-e~~'~~~1~J~~.I ~~~IVI~I~S3 c~ e~~~~~•o~ e~ta~ ~~~ ~~~a~~c~n~~~t ~f~o~`~~ ~~`o~g~o~~ the ~~~~~-~

~~~~~~.~'~ v~~ B~~~r~ ~~.c~ the b~.~ ~ ~ta~~s, ~ I ~s a r~.e ~~~~s~.i~ ax-g~n~~a~ o~. ~~~~t~~a~~t~~~~ ~r~

~~-st~I, P~~n~~iva~~~, ~1~t~ ~or~ t~a~ 1 ~,~Oa r~~~.be~•s ~J~~~ ~n~~~~st~ ~~ tl~~ ~i~~~~l~ ~~.c~ ~~~~~~~ e of

~~ie ~~l~.~va~-e ~~v~~' ~ ~~~ ~~~t~~-~h~~.1~ ~~bar~ its ,~d~T~~~~~ e~~o~-~s to pr~t~~~ ~~.~ ~a~~r~ from

t~~~ ~.c~~~~~-~~ ~ ~~.~t~ ~f ~.~.tu~~~i ~~.~ end p~~~1~~ ~~.~~~s~~~~t~~~~ ~~v~io~ ~~t ~~ ~~~.~~c~. of ~0~~.

L3F~I~T ~~s ~~t~~~~~ ~a~~~~d ~i~~c~ ghat t~m~ t~ b~s~n~ tie ~nv~~~an~ner~~~.i ~~a~~~ of ~~~~~a1 ~~.s ~.ld
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pipeline infrastructure de~~elopment to the public's attention through action a1e~-~s; press outreach,

public appearances, pubilc statements, and editorials. DRN has also advocated for and has

funded expert scientific studies on the impact of natural gas and pipeline infrastructure

development. DRN participates in this action on behalf of the organization as part of the pursuit

of its organizational mission, and on behalf its impacted members, the board, and staff.

2~ Plaintiff Maya van Rassum, the Delaware Riverkeeper ,came to v~ork for DRI~I as

the organization's Executive Director in 1994. In 199b, she vas appointed Delaware Ri~er~eeper

and leader of DRN. IVIs. gran Rossum is also a member of DRN and supportive financial donor.

Maya man Rossum as the Dela~~%are Riverkeeper regularly visits the Delaware River and

Delaware Estua~ y, including the areas affected by pipelines and has taken famil~T, friends, DRN

members, and other interested people onto the Delaware River and its tributaries to educate them

and to share with them the aesthetic beauty of the river. DRI~I's members live, own property,

recreate, and work throughout the ~Tatershed, which includes areas affected b~ ~ommiss~on-

jurisdiction pipeline projects, and have had their aesthetic, recreational, and prope~~y interests

hat~ned as a result of construction and operational activlt~j. DRN and its rrlembers value the

aesthetic qualities of their properrty and public parks; enjo~jing the scenery. v~~ildlife, recreation

opportunities, and undeveloped nature,

3. Plaintiff Thomas Casey; oti~ns certain real property at 1113 Windsor Drive, West

Chester PA 193 8~ ("Casey Property"), which is Iocated in the R 3 honing District, ~~est Goshen

Township, a Second Ciass Township located ~n Chester County. Mr. Casey is currently a

member of DRN.

4. Plaintiff Eric Grote, owns certain real propert~.~ at 1243 Marstern Road, West

Chester PA 193 80 ~" rote Property"), which is located in the R 3 Zoning I?istrict, West Goshen
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Township, a Second Class To`~~ship located in Chester ~ounty. 1V~r. Grote is currently a member

of DRN.

5. Defendant Sunoco Pipeline L.P., ("SPLP" or Defendant) is a Texas limited

partnership, with a registered corporate address of c/o Corporation Se~~lce Con~pan~T 2~ 9~

Interstate Drive, Suite 103 Harrisburg, ~A 1711 d.

6. Defendant proposes to construct a Hazardous Liquid Pipeline for highly ~Tolatile

liquids referred to as IV~ariner East 2 ("I~~E2"} Pipeline. ~~~lication o~f Sunoco Pipeline L.P., A-

2013-237178 and P-ZQ 13-X371775, Order entered August 2~, ~Q 13 (request to suspend

intrastate service along a po~~tion of pipeline and abandon se~Tice on other portions); Petition of

rS'unoco ~i~eline, L.P. fog ~tnend~ent o~the Ot~det~ ~nte~ed on august 29, 2013, P-2414-

2~2258~, Opin~an anci Order entered on ~u1y 24, X014 at 7 ("Sunoco 2014 Petition"}(request to

transport propane and ethane on expanded Mariner East Pipeline); emended Petitioj~ of Sunoco

Pipeline, L.1'. , fo~~na~ing ghat the Situation o~st~~uctu~es ~o Shelter ~utnp S~a~io~~s end Tjalve

Cont~~ol. S`tatians Is seasonably necessary fay the convenience o~ ~velfa~~e of the pubic, P-2Q 14-

X411966, at E~Zibit A.

7. The proposed route through West Goshen Township folio«s an existing SPLP

hazardous I~quids pipeline, and generally follo~~vs Boat Road in the area of the Casey and Grote

Properties.

8. Effective October 13, 201 ~, ~~est Goshen Township enacted O~ dinance No. ~-

2014, an amendment to Its zoning ordnance that deals with gas and liquid pipeline facilities and

~~er~ those uses are permitted by conditional use ("Ordinance"~. The relevant portions of the

ordinance are attached hereto. (See Exhibit A hereto).

0
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9. The ordinance creates categories of utilities, includes definitions of "community

utility,'' "gove~~mental utility," "gas and Iiquid pipeline facility," "hazardous Iiqu~d and/or has

pipeline," "hazardous Iiquid and/or has," and "pipeline impact radius."

10. The Ordnance changed the definition of ̀ipublic util~ty- facility'' ~o be "as that

term is def ned ~n the Pennsylvania Public Utility bode, 66 Pa.C.S.A. § 101 e~ seq."

1 1. Under the Ordnance a public utility facility use is permitted by conditional use,

and no longer permitted b~ right in residen~~a1 d~str~cts.

12. Only "essential utilities" are permitted by right in aI1 zoning districts.

l3. The C)rdinance provides that '`gas and liquid pipeline facillt~es" are permitted by

conditional use only in the I-1, I-2, I-2R, I-3 and I-C dist~~icts.

14. The conditional use standards include setback requirerr~ents for the Pipeline

Impact Radius, in Section § 84-56; amending Utility Uses, (18} stating that:

A Pub1~c Utility Facility and Gas and Liquid Pipeline Facility that

involves hazardous liquid and/or gas pipelines sha11 be setback

from all occupied structures a minimum distance equal to the

Pipeline Impact Radius.

(See Exhibit A) Ord. No. 9-2014, § 84-56 B(18).

15. The Pipeline Impact Radius Is def ned as:

The distance within ~~vhich the potential fa~Iure t~f a hazardous

liquid pipeline and/or gas pipeline could have significant impact to

people or property, including but not limited to noise,

environmental, visual and other impacts which ma~j be detrimental

to the health, safet~j end welfare of the community. The pipeline

impact ~ adius for a hazardous liquid and/or ,has pipeline shall be

calculated in the same manner as the potential impact radius

defined by federal or state la~vs, including, but not I~mited to Title

44 of the Code of Federal Regulations, as the same ma~~ from time

to time be amended.

Ord. No. 9-2014, § 84-8.

5
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16. SPLP will transport propane, butane and ethane; aI1 of which aye highly volatile

liquids ("HVLs'') b~~ subjecting them to high pressure rn the ME2 Pipeline.

17. ME2 Pipeline v~i11 be a 20 inch diameter pipeline "along much afthe same route"

as ME1, an existing 8 inch pipeline. See Pa. P. U.C. Ot~de~, application o~f'~S'unoco Pipeline L.P.,

foj~ ~~~t~oval o~the Right to Offer, Rende~~, Fu~~rish o~ ,S'upply ~nt~as~ate Petr~oleurtz and Refined

Petroleum ~'~oducts Pipeline Se~~ice to the Public in Washington County, Pennsylvania, Pa.

P.~J.0 . Docket No. A-2014-2425 b3 ~, * 2 (August 21, ~ 1 ~4) (~Iereinafter, "august ~ 1, 2014

Washington County Order")

18. Federal pipeline safety regulations classify propane, butane, and ethane as "highly

volatile liquids," 1 which, once outside the p~pelTne, are heavier-than-air gases that are colorless;

odorless, flammable, and explosive.

1~. The Pennsylvania Public Ut~iity Commission {"Commission") has no regulations

on the siting of HVL pipelines.

20. In an attempt to exploit the Commission's Zack ~f regulation on sting and

eminent domain authority, SPLP has changed its position about the MEZ Pipeline, arguing that

ME2 is int~~asta~e and that SPLP is a "~7t1~IIC tit111~T" to suit its needs.

21. only after SPLP Iost in condemnation proceeding in York County, did SPLP seed

approval to provide inttRastate service. ,fee Su~roco Pi~eli~eJ L.~'., v. Lope, No. 2013-SU-4518

QS (Ct. Com. Pleas (York) 2014.

I Highly volatile liquids "are hazardous liquids which will form a vapor cloud when related to the

atmosphere and which has a ~japor pressul-e exceeding 276 ~Pa (40ps~a~ at 3 7.8 ~~vhich ~~i1I form a va~ar

cloud ~~hen related to the atmosphere and v~-hich has a vapor pressure exceeding 276 kPa (40psia} at 37.8°

C X100° F)." 49 C.F.R. 195.2. Hazardous liquids are defned as "petroleum, petroleum products or

anhydraus ammonia," 49 C.F.R. § 195.2.
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~Z. SPLP has not sought coning approval from West Goshen for construction of its

ME2 Pipeline, relying on the contention that Iocal ordinances are preempted b~ SPLP's alleged

"public utility status" before the Pennsylvania Public Utility Commission. ,See, e.g., In ~e

~S'unoco Pipeline, L.P., 143 A.3d I OQQ (Pa. Commw. Ct. 2016} (hereinafter "1t~at~ti~r"}.

23. The Public Utility Cade authorizes the Commission to issue Certificates of Public

~anvenienee ("WPCs"~ upon application to a "~?tI~~1C UtI~1~'' to "offer, furnish, or supply service

w7ithin this commonwealth." b6 P.S. § 1101.

24. SPLP engaged in a "dizzying array of procedural moves and re~Tersal of course as

to its business plan in Pennsylvania in the aftermath of the Lopes decision" ~aj~tin; 143 A.3d at

1024 Dissent of J. McCollough).

25, In ~ope~, SPLP argued that the ME2 Pipeline v~~as for the interstate shipments of

HVLs and that it was regulated by FERN as a public utility. Id. at 1009.

26. Qn1y after this Loss in Lo~et~ did SPLP seep public utility status from the

Commission in Penns~Tlvania for the ME2 as an int~~astate HVL pipeline. ~d.

27. SPLP manipulated its application, first seeking to suspend service and Iater

seeking reconsideration and clarification of its proposed se~Tice, f ling with the ~ommisslon on

IVIa~j 21, 2014 for "clar~f cation" on a 2013 appl~ca~~on for suspension of east to ~~Test shipment of

petroleum produ~tsg suggesting that reconsideration of the suspension ~~vas due to increased

demand for propane after a ha~•sh winter in 201 ~-2014. Id. at l 0I 0; August 21, 21 Q4 ~ashingtan

CountyT Order.

28. SPLP applied in June 2014 far approval to construct a portion of ME? in

Washington County, Pennsylvania t~ extend its service into Washington ~aunty, Pennsy~Ivania

on the West Virginia border. August 21, 2104 ~ashi~~ton Caunt~ Order.
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29. The Commission ordered that a CPC "should Issue authorizing" to SPLP to offer•

"petroleum products" "to the public in Washington County". Id.

3d. SPLP has relied on the Commission Order from 2014 in condemnation

proceedings and certif cafes of public convenience issued decades ago with respect to other

counties as proof that It Is a "public utilit~~ carporatlon". 1l~laj~tin, 143 A.3d at 1010; see also.

Order, August 21, 2014 Was~~ington County Order.

~~LTNT I
~IQLAT~ON OF MUNICIPAL ZONING ORDINANCE

31. Plaintiffs incot-porate the above paragraphs as if set forth here at length.

32. Under the Pennsyi~Tania IVlunicipal~ties Planning Cade, 53 P.S. § 10101, e~.seq.

and Section 84-56 of the west Goshen Township Zoning Ordinance, Plaintiffs are authorized

[i]n case any building, structure, Iandscap~ng or land is, or is

proposed to be, erected, constructed, reconst~~ucted, altered,

converted, maintained or used in violation of any ordinance

enacted under this act or prior enabling lav~Ts, the governinj body

or, ... an aggrieved owner or tenant of real property ~~vho shows that

his prope~-~ or person will be substantiall~j affected b~~ the alleged

violation, in ~.ddition to other remedies, may institute and

appropriate action ar proceeding to prevent, restrain, correct o~-

abate such building, structure, Iandscaping or land, or to prevent, ~n

or about such premises, any act, conduct; business or use

co~stitut~ng a violation...When such action is instituted by a

landoumer or tenant, notice of that action sha11 be ser<<ed upon the

municipality at least 30 da~~s prior to the time the action is begun

by serving a copy of the complaint on the go~jerning body of the

municipality.

53 ~`.S. § 14b 17; West Goshen Tov~~ship Zoning 4rdinanee, Section 8~-56. (See Exhibit A).

33. Notice of this action was served upon the West Goshen Tov~nship on or about

February 10, 2017 by serving a copy of the complaint on the governing body of the Tov~.~nship In

accordance with 53. P.S. § 10617.
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34. west Goshen Township has not sought to enforce the Ordinance against SPLP,

and 30-day nonce period has passed.

35. In accordance with the west Goshen Township Zoning Ordinance and the

1Vlunicipallties Planning Code, "gas and I~qu~d pipeline facilities" are permitted by conditional

use only ~n the I-1, I-2; I-2R; I-3 and I-C districts.

3 6. SPLP has not sought or obtained the necessary approvals t•equired under the

Zoning Ordinance.

37. "[A~ municipality need only prove a violation o~ its zoning ordinance to establish

Its entitlement to an injunction; irreparable harm need not be demonstrated." Township of Upper

St. flair v. N.R. Porter and Associates, 127 Pa. Commw. 313, 31 ~, 561 A.Zd 851, 852 (1989).

3 8. The issuance of the requested relief wi11 be in the public's best interest as it w~11

ensure the consistent, uniform, and valid administration of the Zan~ng Ordinance in west

Goshen Townships

39. SPLP's proposed ME2 is contrary to the Plaintiffs' and the public's interests and

to the public health, safety, and vtTelfare in UtTest Goshen Township and ~-ep~esent a pej~ se

violation of the Zoning ~~dinance, which must be enjoined.

40. First, the placement of the ME2 Pipeline ~s not permitted in the R3 district.

41. Second, even if the 1~~2 Pipeline use ~~%ere permitted in the zoning district, It is

subject to conditional use approval, and to the setback requirements of Section 84.56B~18) of the

Ordinance.

42. SPLP's ME? Pipeline will be a "hazardous liquid and/or gas pipeline's under the

ordinance.
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43 . Under West Goshen Code ~ 84-5, ̀`essential utilities" are defined as follov~%s:

"[Includes sew%erase, water, has and electric lines and related appurtenances used to serve

development «ithin the Township, but not including cross-count~T ar cross-country transmission

lines or other utillt~es not required to se~~Te the Township.'' west Goshen Township Zoning

Ordinance, ~ 84-8.

44. Essential utilities are permuted by ~Ight in all zoning dist~Icts, under § 84-~ 6(A).

45. SPLP's ~~IE2 Pipeline wi11 not qualify as an essential utility under° the Ordinance

because it is a "cross-county or cross countr~~ transm~sslon Tine not r equ~red to sere the

Tawnsh~p."

4~. SPLP has not made a conditional use application to the Township for the ME2

Pipeline.

47. The Pipeline Impact Radius {"PIR") as def ned by Section ~4-8 contains both a

calculable distance component, based on the federal formula the Code references, and an effects-

based component not based on far~nula, for "signif cant Impact to people or prope~-tyT, including

but not limited to noise, envi~ onrnental, visual and other impacts «Thick nay be detrimental to the

health, safety and v~~elfare of the comtnunit~T." V4Test Goshen Tom-nship Zonlnb Ordinance, ~ 54-

48. The federal formula involves diameter of the pipe, the pressure of the pipeline, as

multiplied by a coefficient factor of 0.69, v~~hich presumes a immediate ignition of natural has,

and and formula calculated the PIR for the M~2 would adjust the coefficient upward to reflect

the greater energy density of HVLs and delayed ignition. See 49 C.F'.R. § 142.903.

~9. Upon information and belief, the PIR for the ME2 pipeline is apt least 12~ feet, and

likely greater than 1,000 feet.
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50. Further, a Teak or explosion of highly volatile Iiqulds In MEZ would cause the

Casey and Grote Properties to experience "noise; environmental; visual and other impacts'' that

are "detrimental to the health, safety and welfare of the communit~.~'

51. The CaseyT and Grote Properties is within the PIR setback prescribed ~n the

conditional use standards.

T~22 ~1dI~ZZC U~Z~l~ ~OC~~ DOSS NOt Pj"e~j~?~t T'~~~5`t GQS~Z27Z S Oj~dinance

52, The Public IJtil~ty Code does not preempt West Goshen's Ordinance.

~3. SPLP's MEZ Pipeline is not a "budding" subject ~o the MPC exception.

54. N~PC provides in relevant part, as follows:

This a~-~~cle shall not apply to any existing or pra~osed building, or extension

thereof, used or to be used by a public utility corporation, if upon petition of the

corporation, the Penns~jlvania Public Ut~~it~~ Commission sha11, after public

hearing, decide that the present or proposed situation of the building in question is

reasonably necessary for the convenience ar welfare of the public.

53 P.S. § 10b19.

55. SPLP's MEN Pipeline ~s not a building to be used by a public utilit~~ co~paration,

which could be subject to hearing Commission detet-mination that it is "reasonably necessary fog•

the public convenience or welfare" of the Township.

56. The Public Utility Code contains na aff ~-mative express statutory language

preempting local zoning.

57. The IV~unicipalities Planning Code ("MPC"), contains only a repealer clause, th~.t

repeals a111a~vs inconsistent with the MPS, but with a provision specif cally saving the Public

Utilities Code from repeal. ~3 P.S~ § 1 I202: "Ali other act and parts of acts are repealed in so far

as they are inconsistent herewith, but this act shall not repeal or modify any of the provisions of

66 Pa.C.S. Pt. I (relating to the public utilities code)..."
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58. As such, the Code's preemption of Local coning ~s limited by statutory

construction to those entities and s~~-vices speclfcally~ regulated by the Commission.

59. The commission can only preempt Ioca1 zoning with respect to a "building"

where it has made a determination, after a public hearing, that the building is a "reasonably

necessary for the convenience or welf~.re of the public.''

6Q. The IVIE2 Pipeline is not a budding, and therefore the limited PUC autha~ity to

preempt Local zoning after conducting a hearing and making a finding that the budding is

reasonably necessary does not app1~. Cotnt~~onwealt~i o~~'a. v. I~eZcnva~e c~ H. Ry. Co., 339 A.2d

155,157 (Pa. Commw. Ct. 1975) holding that ra~Iroad tracks are not "buildings;" nor are

transmission Tines of power companies).

61. A municipality has the authorit~T to zone public utility facilities that are not

buildings, based on statutory construction princi~Ies and the existence of the MPC buildings

exemption under the N~PC. I'e~rnsylvania Po~ve~ Co. v. Township o~Pine, 92~ A.2d 1241,1251

(Pa. 2007) ~p~ior public utility cases "simply reconciled tvvo conflicting statutes and reaff~ned

the long Line of decisions in this Commonwealth establishing that a municipality may not,

through ordinance or otherwise, compel the underground installation of electric facilities."}.

62. The West Goshen Ta~~vnsh~p ordinance Is not preempted by the Public Utility

Comm~ss~on reguiat~ng in the f eId of pipelln~ public utilities. Ho~ f~~an 1~lining Co., Ins. v.

Zoning Hg. Bd Of ~4da~ns Tp., 32 A.3d 587, 610 ~Pa ~O I 1}(field preemption recognized only in

three areas: mining, alcoholic beverages and banking).

63. Regulation of ~[VL pipelines as public utilities is not so per~Tasive as to preempt

zoning.
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64. West Goshen's conditional use standards and Pipeline Impact Radius setback

ordinance is not preempted b~~ ~ egulation of pipelines as public utilities.

65. Courts only recognize preemption of Local ordinances for public utilities where

the Commission has promulgated regulations concerning the specific act regulated by ordinance.

PPL Elecs UtiZ. Copp. v. City of Lancaster, 125 A.3d 837, 851 (Pa. Commvv. Ct. 2415).

66. The West Goshen Township Ordinance zones the placement of "gas and Liquids

pipeline facilities" and, as part of a eond~tional use in an industrial area, requires a setback.

67. The West Goshen Township Ordinance is not preempted because the Commission

does not already regulate the Location of any HVL pipelines such as ME2.

68. The ~ epealer clause in the MPC, repealing all Iav~s inconsistent with the MPC

except the Public Utilit~~ bode, has no effect on the MPC zoning authority because there is no

inconsistency. Pennsylvania has no des~gnat~d regulatory authority overseeing the siting ~f

hazardous I~quid pipelines, and no designated re~ulato~y authority overseeing the siting of

intrastate pipelines ca~-ryln~ highly volatile Iiqu~ds.

64. A Ioca1 ordinance is preempted only v~%here it is inconsistent with a state statute.

1l~at~s ~tne~~g-ency .1t~ed ►Se~vs., Inc. ~. Township of~ldatns, 740 A.2d 19~ 195 (Pa. 1999); see also

I~o~ ffman ~Vlin. C`o. v. Zoning ~Ieaj~ing Bd. of Adams Tp., Cafnbt~ia Cty.. 321 .3 d 5 87; 6fl2 (Pa.

2011 ~{holding that conflict preemption analysis is required regardless of the existence of any

other preempt~an).

70. A local ordinance is only inconsistent with a state statute where it either: 1)

irreconcilably conflicts with the statute; or 2~ stands as an obstacle to the execution of the full

pu~~oses of the statute. Hof f~nan, 32 A.3d at 594.
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71. The West C oshen Township Pipeline Impact Radius ("PIR") setback does not

irrecone~lably conflict «pith the Commission cerrtification provisions; or anyT other pro~isians, nor

does the setback stand as an obstacle to the purpose_ of the Code.

72. An ordinance irreconcilabl~T conflicts with a state statute where s~nultaneous

compliance with both the ordinance and the state statute is impossible. Id. at b 10.

73. ~-Iere, the West Goshen Township Ordinance addresses the local conditions in

siting the pipeline, an area the Cade does not address, so SPLP, can and should comply with

Nest Goshen's sting proti~isions required by the PIR setback, and the ~o~nm~ss~ons' statutory

certification and ser~lce requirements.

74. Where the General Assembly enacts a Iaw that regulates a particular act~vlty, a

local municipality can make additional regulations "in aid and in furtherance of the purpose of

the general law as may seem appropriate to the n~cess~ties of the particular laca~ity and which

are not In themselves ttnt•easonable." Mars ~f~ze~gency 1V~edical ,Sew%ices, Inc. v. ~'o~vnship of

~ldatns, 740 A.2d 1~3, 195 ~Pa. 1999).

7~ . West Goshen Tov~mship has enacted an ordnance in furtherance of public ut111ty

sel-vice, necessitated b~~ the Commission's failure to address siting ~f HVL Tines.

76. Even assuming that SPLP's CP~s authorizes its intended set-viee on MEZ in West

Goshen Tov~~nship ~vvhich we contest}, such authorization b~~ the Commission does not conflict

with ~oninb regulations "appropriate t~ the necessities of the particular locality" that are in

furtherance of offering that public utility service. ~la~s ~t~7et~gency medical. Set~viees, Inc., 740

1~.Zd at 1~5.
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7?. Because neither the Commission nor FERC regulate the siting of interstate ar

intrastate I-~VL p~pel~nes, local zoning is the only regulation that considers placement of ~-IVL

pipelines in a particular Iocai~t~~.

78. The west Goshen To~~nship setback requirement for ~VL pipelines is in aid and

furtherance of the Public ~.7tility Code, and in no way preempted. by rt because it addresses the

"necessities of the particular Iocal~ty" through "reasonable'' zoning, not addressed by an~T other

statute.

79. Nothing in the ~omin~ss~on's CPC ~-equire~nents (or anywhere else in the Code)

indicates that a certif cafe authorizing a public ut~Iit~~ to supply different ser~Tlce o~- service In a

different te~~-itory is exempt from local Zoning.

80. Courts v~~i11 not "disturb a reasonable expression of a municipal council's

discretionary power...unless there is an abuse of power detrimental to the c~tizen~-y." ~'ity

C'out~eil of City o~Beth~ehem v. Ma~einein, 515 A.Zd 1320, 1325-26 (Pa. 1986) tinte~-naI

citations omitted).

81. The PIR setback requirement of ~vTest Goshen Tav~jnship does not i~~econcilabl~T

conflict «jith the bode.

82. I~Iothing impedes SPI~P from complying ~~~ith the HV~ PIR setback while still

p~ aviding the intrastate HVL pipeline service to customers it claims to ser-~Te.

83. In addition, the ~~est Goshen TouTnship setback provision is not an obstacle to the

fulfillment of any purpose of the Code. See, e.g., Molt's Cigar Co. Inc. ~. C~it~.% of l'~ziladelphia,

10 AQ.3d 902, 9I3 (Pa. ~011~.

~4. Ensuring that occupied structures ~n non-~ndust~al zones are set bael~ from the

PIR does not cause an Irreconcilable conflict with the Code. ~`ity Council of the City of
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Bethlehem 13. 111a~cincin, 515 A.2d 1320, 1326 (Pa. 1956) {an ordinance Iimiting a mayor to tv~fo

consecutive terms v~Tas not irreconcilat~ie with a statute prov~din~ that a mayor sha11 be eligible

for reele~tion~.

The Pipeline Act Does 1'~Tot Pj~eempt west Goshe~~ ~'o~~~ns~iip's Ordinance

85.- The Pennsylvania Pipeline Act does not expressly preempt West Goshen

T̀ownship's Ordinance. 58 P.S. § SOI et sect,

8~. Like the Public Utili~T Code, nothing ~n the Pipeline Act expressly bars a Iocal

~~Zun~cipallt~ from enacting a zoning ordinance providing reasonably necessar~~ and locally

appropriate zoning.

87. The Pipeline Act does not p~een~.pt the field of regulation, because courts have not

recognized pipelines as an area of f e1d preemp~~on. I~o~~naj~, 32 A.3d at 594.

88. In addition, the Pipeline Act does not preempt the Ordinance by confllcting vc~Ith

it: simultaneous compliance with the Pipeline Act and the Wept Goshen Township setback

requirement is possible.

S9. Therefore, the west Goshen Township Ordinance and the Pipeline Act da not

ir~-eeoncilably conflict, and the Pipeline Act does not preempt the Ordinance.

90. Likewise, the West Goshen Township ar~iinance setback requ~re~nents as applied

to MEN is not an obstacle to the fulfillment of the put~pose of the Pipeline Act.

~I-~EREFORE, Plaintiffs respectfully request that the Coin enter Judgment ~n their fa~jar

and against Defendant and that the Court grant ail appropriate relief including enjoining

Defendant from maintaining, placing, or operating a "hazardous liquid and/or gas pipeline" o~

other proh~bltect use on the Casey and Grote Propet-~ies that is not permitted under honing

C~rdin~.nce Section 84-56 and for which no conditional use appl~catlon has been f led ar granted.
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CdLTNT II
VIOLATIOI~T OF SLTB S TANTIVE DLTE PR~~ES S

91. Plaintiffs incorporate the above paragraphs as ~f set forth here at length.

92. SPLP's non-compliance ~~r ith the west Goshen Ordnance violates the Plaintiffs'

substantive due process rights,

93. Ordinances that allow industrial development in non-industrial zon~n~ districts

violate residents' due process rights. Robinson 7'olvnship et al. v. Cojnn~omwfealth of

Pennsylvania, 5~ A.3d 463 (Pa. Can~mw. Ct. 2a12), af~'d in pajRt ana't~ev'd in past sub noon., 83

A.3d 9~ 1 (Pa. 2Q 1 ~)(herelnafter "Robinson 7'~vp. I"); ~Zobinson Twp. et al. v. ~'o~zn~onwealth; ~3

A.3d 901 (Pa. 2013} (hereinafter "Robinson Tipp. II").

94. The Pennsylvania and United States Constitutions require that for any zoning to

be eanstitutlonal ~t must promote the public health, safety, morals, or ~%elfare, and be

substantially related to protecting or furthering that interest. ~n l~e ~ealen Tlalley Fot~ge Gt~eene

~ssocs., 83 8 A.2d 718, 729 (Pa. ZOQ3); Cc.~~Vl Develope~~s, Inc. v. Bec~minste~ Ti~~p. Zoning

I-~ea~~ing B~ , 820 A.2d 1 ~43, 150 (Pa, 2000, Bou~~da~~ DjAi11e ~ssocs. v. Sh~~ewsb~~y T~~vp. Bd. o~

1Supet-viso~~s, 491 A.2d 86, 90 {Pa. 1985).

95. "[L]a~~-fu1 zoning must be directed towa~•d the communit~T as a whole, concerned

with the public interest generally, and justif ed b~T a balancing of community costs and benef ts."

~n ~e Realer T~a~~e}~ ~o~ge Gt~eene ~ssoe:~.~ 838 A.2d 718, 72~ (Pa. 2003).

96. A state Iaw that permits industrial activ~tyT in e~er~j zoning district ~n every

municlpal~ty violates substantive due process because it results ~n i~-ratlonal zoning. Robinson

Ti~~p. I, 52 A.3d at 4$4-85. (Commonwealth Court holding Act 13 violated substantive due

process under Article I, Section 1).
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97. Any conclusion that the Pub11c Utility bode preempts the West Goshen To~~vnship

Ordinance v~Tould result In i~-~atianal and unconstitutional zon~nQ.

~8. Commission certif cation as a "public utility"2 does not exempt SPLP from

com~l~~ing with a municipality's ~om~~-ehensi~Te zoning plan.

99. SPLP ~s not exempt from West Goshen Tovu~nship zoning ordinances.

1~0. SPL~P proposes to engage in hazardous Iiqu~d and/ar gas pipelines uses ~n d~str~ct

~%here such use Is prohibited, and without application for conditional approval.

I01. The west Goshen Township Zoning Ordinance, vas enacted for the purpose:

A. To promote, protect and facilitate any or all of the following:

the public health, safety, morals and the general welfare;

coordinated and practical canlmunity development and proper

densit~T of population; emergency management preparedness and

operations; ...the provision of safe, reliable and adequate water

supply for domestic, commercial, agricultural or industrial use and

other public requirements; as we11 as prese~Tation of the natural

scenic and historic values in the environment and preservation of

forests, v~~etlands, aquifers and floodpla~ns.

B. To prevent one or more of the following: ov~t-crav~~ding of Iand;

blight; danger and congestion in travel and transportation; and loss

of health, I~fe or property from fire, flood, panic or other dangers.

West Goshen Tov~msh~p Code at § 8~-2.1.

102. SPL~''s ME2 Pipeline as proposed violates the west Goshen To`~nship Zoning

Qrdinance, and creates 1~-rational zoning ~n West ashen, by allo~~ing ~-~VL pipelines in aI1

zones, without any standards for approval.

103. west ashen Township already determined what districts are appropriate for

hazardous Iiquid and/or gas pipelines.

Piain~iff does not concede that SPLP has certif cation for West Goshen Township for the purposes of providing the

proposed service N1E2 Pipeline.
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104. Plaintiffs Casey and rote's Properties are Located in the R3 District, inhere no

hazardous Liquid and/or gas pipelines are permitted.

IQ~. Even ~n those districts «~he~-e the ME2 Pipeline is permuted, failure to comply

«jlth V~Test ~oshen's conditional use approval process violates the reciprocal propert~T ~-~ghts of

neighbors.

146. The Township has determined; through its Zoning Ordinance. that a project such

as IVIE2 impedes on Plaintiffs because it ~s incompatible in residential areas.

107. SPLP's ME2 would violate the uses per-n~i~ted in R3 district.

1 OS. SPLP's MEZ would violate the setback for potential impact radius tivith ~ espect to

Plaintiffs Casey and Grote's Prope~-~ies.

10~. SP~P proposes a dangerous, industrial use with known detrimental impacts on

health, safety, v~%elfare, property values, and public natural resources in a residential areas.

110. SPLP's failure to camply ~~ith the To~~vnship's zoning ordinance; results in

irrational and therefore, unconstitutional, zoning districts.

111. It Is irrational to a1lo~v an incompatible land use in a gone that ~Tas established to

achieve anon-industrial character and non-industrial development and conservation ~oals~

Robinson Ti~Ip. I, 52 A.3d at 484-55; Robinso~r T~-p. II, 83 A.3d at 100 , 107—Q8 (Baer, J.,

concurring).

112. SPLP cannot construct 1VIE2; a hazardous liquid and/or has plpelTne, in a rrlanner

inconsistent with the West Goshen Township ordnance because the use ~s incompatible ~~vith the

purpose of the residential zone.

1 I3. Plaintiffs Cased and Grote's residence falls within the PIR of the proposed 1~2

pipeline and SPLP's construction of ME2 v~~ould violate existing setback requirements and
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expose Plaintiffs' residence to dangers nat compatible with residential uses.

114. Failure to enjoin SPLP's non-compliance v~%Ith West ~oshen's zon~n~ requirements

for ME2 allo~~s a~•bitrary and irrational zoning classif cations by ire ationally allowing an HVL

pipeline in the same d~strlct ~~jith Plaintiffs' residential use «%ithout any standards ar setback

p~ otect~on for the residential use.

~T~IEREF~RE, Plaintiffs respectfully request that the court enter judgment in their fa~Tor

and against Defendant and that the Court grant aI1 appropriate relief including enjoining

Defendant fra~n maintaining, constructing, placing, o~ operating a "ha.zardous liquid and/or gas

pipeline" ar other prohibited use that is not pe~-~n~tt~d under honing Ordinance Section 84-56,

and for which no conditional use application has been filed or granted

Respectfully submitted,

CURTIN & HEEF`NER LLP
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