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People's Dossier: FERC's Abuses of Power and Law 
→Undermining State Authority 
 

FERC Improperly Strips States of Their Legal Authority in the Certification Process 
  
The Clean Water Act (CWA) prohibits FERC from issuing a Certificate of Public Convenience and 
Necessity (Certificates) prior to receiving a Clean Water Act Section 401 Certification from states 
impacted by a proposed project.  
 

● Section 401 of the CWA states: “no [federal] license or permit shall be granted until the 
certification required by this section has been granted or waived.” 33 U.S.C. § 1341(a)(1).  

● Several courts, including the Supreme Court, have elaborated on the CWA’s authority, 
stating: 

● “without [Section 401] certification, FERC lacks authority to issue a license.”0F

1   and  
● Section 401 “requires States to provide a water quality certification before a federal 

license or permit can be issued….”1F

2  
 
In addition, this legal authority preserved by the terms of the Clean Water Act, is specifically 
referenced and preserved in the federal Natural Gas Act. 
 
Despite the clear legal mandate that State Section 401 Certification should precede federal 
approvals, FERC, with court acquiescence, circumvents the requirement by issuing conditional 
Certificates -- including language that the FERC Certificate is conditional on a company securing 
state CWA 401 Certification.  While this “conditional” language is used to rationalize FERC’s 
advance approvals, FERC’s failure to fully enforce the condition undermines the truthfulness of the 
rationalization.  In fact, FERC does not fully enforce the conditional mandate before allowing 
pipeline companies to exercise the power of eminent domain, to engage in preliminary construction 
activities such as tree felling, or to undertake full construction on some segments of the project prior 
to securing CWA 401 Certifications from all impacted states.  In fact, FERC often wastes no time in 
authorizing the use of eminent domain and irreparable aspects of construction such as tree clearing, 
once the FERC Certificate has been issued, but prior to state CWA 401 Certification from all 
affected states,2F

3 sometimes issuing them just hours after receiving a request.3F

4  
 
As a result, FERC undermines the rights of states to prevent pipeline construction activities that will 
result in violation of state water quality standards by using their CWA 401 Certification authority to 
reject a project outright or to mandate modifications regarding the route, construction practices 

                                                      
1 City of Tacoma v. FERC, 460 F.3d 53, 68 (D.C. Cir. 2006). 
2 PUD No. 1 of Jefferson Cnty. v. Wash. Dept. of Ecology, 511 U.S. 700, 707 (1994) (emphasis added). 
3 State Authority Undermined Attachment 1, FERC Partial Notice to Proceed with Construction Activities, 
FERC Docket No. CP14-17, January 9, 2015, and State Authority Undermined Attachment 2, FERC 
Authorization to Commence Construction, Tree Clearing, and Use of Variances, FERC Docket No. CP11-
161, December 14, 2012. 
4 State Authority Undermined Attachment 3, Rover’s Request to Fell Trees, FERC Docket Nos. CP15-93, 
CP15-94, and CP15-96, and FERC Partial Notice to Proceed with Tree Felling, February 13, 2017. 
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and/or mitigation obligations. More recently, FERC has overtly stripped a state of its CWA 401 
Certification authority by rejecting the state’s denial of such a certification.  
 
By way of explicit examples and the resulting harms: 
 
Northern Access 2016 Project (FERC Docket No. CP15-115):  

⇒ In early 2016, National Fuel Gas Supply Corporation and Empire Pipeline, Inc. (collectively 
National Fuel) submitted  401 Water Quality Certification application materials to NYSDEC, 
seeking the state’s approval under the CWA to construct and operate the Northern Access 
2016 Project, which would carry fracked gas from Pennsylvania to Canada via New York.  
National Fuel supplemented the application multiple times.   

⇒ On January 20, 2017, the NYSDEC and National Fuel entered into a written agreement that 
for the purposes of CWA decisionmaking, both parties agreed that the date of application 
submission would be deemed to be April 8, 2016, "[t]hereby extending the date the 
NYSDEC has to make a final determination on the application until April 7, 2017”.4F

5    
⇒ On January 25, 2017 NYSDEC published noticed that the application was finally deemed 

complete.5F

6   
⇒ On February 3, 2017, FERC issued Certificates of Public Convenience and Necessity to 

National Fuel.6F

7  
⇒ On April 7, 2017, within one year from the agreed upon date for application submission, 

NYSDEC denied National Fuel’s application for 401 Certification and for stream and 
wetlands disturbance permits after finding that “the Application fails to demonstrate 
compliance with New York State water quality standards” and “fails to avoid or adequately 
mitigate adverse impacts to water quality and associated resources.”7F

8 
 
National Fuel and Empire appealed the NYSDEC denial of the 401 Certification.  But inexplicably, 
while the court case was ongoing, FERC in August of 2018 overturned NYSDEC’s denial, falsely 
asserting that the state had not met the one year time frame established for review and either 
approval or denial, totally ignoring the legally arrived at agreement between the state and National 
Fuel.  August 14, 2018, the state urged FERC to reconsider its overturning of the state denial by file 
a rehearing request. Thereafter, in February 2019 the Second Circuit vacated the state 401 
Certification denial, stating that “Although this is a close case, the denial letter here insufficiently 
explains any rational connection between facts found and choices made,” and remanded the 
NYSDEC "to more clearly articulate its basis for the denial."8F

9 The court did not rule upon the one 
                                                      
5 State Authority Undermined Attachment 16, Water Quality Certification Application Receipt Date 
Agreement, New York State Department of Environmental Conservation and National Fuel Gas Corporation, 
Northern Access Pipeline, FERC Docket No. CP15-115,dated January 20, 2017.  
6 New York State Department of Environmental Conservation’s Notice of Complete Application and Notice 
of Legislative Public Hearings, January 25, 2017, retrieved from: 
https://www.dec.ny.gov/enb/20170125_not9.html  
7 FERC Order Granting Abandonment and Issuing Certificates, Northern Access 2016 Project, (FERC Docket 
No. CP15-115), August 3, 2018.  
8 State Authority Undermined Attachment 16, Letter from NYSDEC to National Fuel Gas Supply Corporation 
and Empire Pipeline, Inc., Water Quality Certification/Notice of Denial, April 7, 2017. 
9 See National Fuel Gas Supply Corporation v. N.Y. State Department of Environmental Conservation,  

https://www.dec.ny.gov/enb/20170125_not9.html
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year issue.   
 
Instead of providing the state with the opportunity to respond to the Court’s request that NY state 
better explain how the pipeline would violate state environmental standards, on April 2, 2019 FERC 
issued an order denying the state rehearing.9F

10 NYSDEC responded that it “vehemently disagrees 
with FERC's decision” and that they are “reviewing FERC’s misguided decision,” and “will 
continue to vigorously defend our decision and our authority to protect New York State’s water 
quality resources.”10F

11 
 
The portrait painted by this case is that at every turn FERC sought to override the state’s authority, 
even to the point of misrepresenting the truth in order to deny the state of NY its rightful legal 
authority pursuant to the federal Clean Water Act.   
 
Sabal Trail (FERC Docket No. CP15-17): FERC issued a Certificate of Public Convenience and 
Necessity for Sabal Trail in February 2016, before CWA 401 Certifications were issued by Alabama 
and Georgia, and before an Army Corps section 404 permit was issued. FERC began approving 
construction in summer 2016, including through private lands for which no court date had yet been 
set to settle eminent domain claims.11F

12 Sabal Trail was later challenged in Sierra Club v. FERC, 867, 
F.3d 1357, 1373 (D.C. Cir. 2017).  The court ultimately ruled that FERC had violated federal law in 
its approval of the project. However, given FERC’s approvals that the project proceed with eminent 
domain and construction, by the time this legal victory was secured, FERC had already ensured the 
project was fully constructed and in service.  Had FERC honored the rights of the states, it is likely 
that the legal victory, and the obligation to comply with federal law prior to final decisionmaking, 
would have had an affect on the outcome of whether, how, when, and/or where this pipeline was 
constructed. 
 
PennEast Pipeline Project (FERC Docket No. CP15-558): FERC issued a Certificate of Public 
Convenience and Necessity for the PennEast Pipeline Project on January 19, 2018, before a CWA 
401 Certification has been issued or denied by the state of New Jersey, before Pennsylvania has 
issued Chapter 105 Water Obstruction and Encroachment or Chapter 102 Erosion & Sediment 
Control permits that are a necessary condition for the legal viability of the PA 401 Certification, 
before the Delaware River Basin Commission has issued a docket for the project, and before section 
404 permits have been issued. Immediately following FERC’s certificate approval, PennEast filed 
nearly 200 eminent domain cases in PA and NJ, and has been granted access to survey in both states. 
The state of New Jersey has appealed all eminent domain decisions that impact preserved state lands, 
which is close to 100 properties, and the U.S. Court of Appeals for the Third Circuit has issued a 
stay on construction for those properties until the case is resolved.  Private eminent domain 
                                                      
No. 17-1164-cv (2d Cir. 2019). 
10 FERC Order Denying Rehearing, Northern Access 2016 Project, FERC Docket No. CP15-115, April 2, 
2019 
11As reported by Keith Goldberg, FERC Won’t Reconsider NY Pipeline Authority Ruling, Law360, April 3, 
2019, retrieved from: https://www.law360.com/articles/1146011/ferc-won-t-reconsider-ny-pipeline-authority-
ruling?copied=1  
12 State Authority Undermined Attachment 7, FERC Order Issuing Certificates to Sabal Trail Transmission, 
LLC, FERC Docket No. CP15-17, pages 1-30 of 110, Feb. 2 2016. 

https://www.law360.com/articles/1146011/ferc-won-t-reconsider-ny-pipeline-authority-ruling?copied=1
https://www.law360.com/articles/1146011/ferc-won-t-reconsider-ny-pipeline-authority-ruling?copied=1
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challenges are still outstanding.  The PennEast project is a major greenfields project currently under 
consideration by multiple regulatory agencies, Congressional action immediately on the issue of 
state’s rights could have huge repercussions for the outcome of this project. 
 
Constitution Pipeline (FERC Docket CP13-499):  
On December 2, 2014, FERC granted a Certificate to the Constitution Pipeline despite the fact that 
New York State had not issued a CWA 401 Certification. Thereafter, FERC granted the company 
the power of eminent domain, a power that the company began to exercise that same month, with the 
filing of 125 complaints in condemnation against NY and PA landowners. FERC then expressly 
permitted the Constitution Pipeline to begin elements of construction. For example, on January 8, 
2016, the Constitution pipeline submitted a request to proceed which was quickly granted by 
FERC.12F

13  
 
Amongst other actions, FERC authorized the Constitution Pipeline company to seize and cut eighty 
percent of the trees in a forest in New Milford Township, Pennsylvania. On March 1, 2016, the 
Constitution Pipeline company began to cut the forest that has belonged to the Holleran family since 
the 1950s -- they live on the property, enjoy its natural beauty, and operated a growing maple syrup 
business that was irreparably harmed by the pipeline company’s FERC approved tree cutting and 
other actions. (North Harford Maple). 
 
On April 22, 2016, New York denied CWA 401 Certification for the pipeline, and as a result, the 
project is permanently stalled.13F

14  Without CWA 401 Certification from New York State, the project 
cannot be built and the devastation inflicted on the Hollerans and other Pennsylvania environments, 
communities, and homeowners was for naught. The associated exercise of eminent domain on New 
York residents could also have been avoided.  Even if New York approval were to be granted at 
some future time, the Hollerans and other Pennsylvanians had to prematurely suffer the 
environmental, economic and personal loss inflicted.  
 
Despite New York’s denials of Constitution’s January 14 and February 25, 2016 requests to clear cut 
and start earth moving activities, and despite Constitution’s lack of a New York CWA Section 401 
Certification, the company started illegally clearing trees in New York.14F

15  Constitution went ahead 
with these activities in 2015 and 2016 in multiple towns and counties in New York, and when 
concerned residents and the New York Attorney General’s Office made FERC aware of these 
activities, FERC did little to stop Constitution’s illegal acts, resulting in the permanent loss of vast 
amounts of trees and devastating impacts to water quality.15F

16  

                                                      
13 State Authority Undermined Attachment 4, FERC Partial Notice to Proceed with Tree Felling and Variance 
Requests, FERC Docket No. CP13-499, January 29, 2016. 
14 State Authority Undermined Attachment 5, Letter from NYSDEC to Constitution Pipeline Company, Water 
Quality Certification/Notice of Denial, April 22, 2016. 
15 State Authority Undermined Attachment 6, NY AG Notice of Complaint for Violations of Law and the 
Order Issuing Certificates of Public Convenience and Necessity, FERC Docket No. CP13-499, May 13, 2016. 
16 State Authority Undermined Attachment 6, NY AG Notice of Complaint for Violations of Law and the 
Order Issuing Certificates of Public Convenience and Necessity, FERC Docket No. CP13-499, May 13, 2016 
and State Authority Undermined Attachment 11, Letter from Stop the Constitution Pipeline to NY Attorney 
General Eric Schneiderman, January 11, 2016. 

http://www.northharfordmaple.com/
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The Constitution Pipeline Company challenged NY’s CWA 401 Certification denial, but lost the 
case in the Second Circuit in 2017. The company’s petition to appeal the decision was then rejected 
by the Supreme Court in May of 2018. Despite this clear confirmation of the state’s power, FERC 
asked the court to remand the Constitution case to the agency so it could reconsider its decision to 
uphold the State denial of 401 Certification – it seems clear that FERC is seeking another bite at the 
apple and a new opportunity to consider stripping NY of its CWA legal authority and rights by 
waiving the state’s denial of CWA 401 to the Constitution Pipeline.  This action came after a 
separate unrelated case in the hydro-electric context yielded a court determination that when 
applications are withdrawn and then resubmitted the one year clock for state decisionmaking does 
not necessarily restart.  In reaction to that unrelated case, FERC requested that the U.S. Court of 
Appeals for the D.C. Circuit to remand the case to FERC in order to allow it to reconsider whether 
NY waived its right to approve or deny the CWA 401 certification because the determination came 
within a year after an application re-submission rather than the original, flawed and deficient 
submission which was twice withdrawn and re-submitted by the applicant because of the many state-
identified failings.  
 
Valley Lateral Project, Millennium Pipeline Company (FERC Docket CP16-17):  
In a recent and aggressive stripping of states’ rights, FERC rejected New York’s denial of a CWA 
401 Certification for Millennium’s Valley Lateral Pipeline project.  Rather than honor New York’s 
decision to deny the CWA 401 Certification, FERC rendered a determination that the state had 
waived its authority and therefore the denial was null and void.  
 
FERC stripped the state of its legal rights by asserting that the applicable one year time period 
provided for CWA 401 decisionmaking began when Millennium first submitted its application to the 
state, rejecting the state’s reasonable legal position that the clock only began ticking when the state 
issued a determination that the application was complete and complied with the state mandates 
regarding application information. 16F

17  
 
At each stage of the legal battle between state and federal powers that ensued, FERC aggressively 
sought to subvert the states’ rights—by unilaterally determining that NY, despite its ongoing 
vigilance with regards to the project, had waived its 401 Certification authority17F

18—and to ensure its 
desired outcome, regardless of the legal outcome—by tolling the state’s request for rehearing while 
pushing ahead with construction. FERC quickly granted the pipeline company authorization to begin 
construction before the state had the opportunity to make its case in court—thereby ensuring that 
even if the state was victorious in its legal position before the court, the decision would come too 
late to stop the pipeline’s construction. 
 
During the public comment period related to the 401 Certification proposal, NYSDEC received over 
6,000 responses which informed the state’s ultimate decision.  FERC’s efforts to undermine the 
state’s rejection of 401 Certification has the very real and practical effect of also undermining the 
                                                      
17 State Authority Undermined Attachment 12, Denial of Section 401 Permit, New York State Department of 
Environmental Conservation, August 30, 2017. 
18 State Authority Undermined Attachment 13, Declaratory Order Finding Waiver Under Section 401 of the 
Clean Water Act, Federal Energy Regulatory Commission, September 15, 2017. 
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right of community’s to comment and be heard in the 401 Certification process.  FERC’s waiver of 
New York’s Section 401 authority not only undermines the State’s rights, but it has also taken from 
the people of New York their voice in this process.  
 
Additionally, NY has chosen to ban shale gas fracking within the state and, as the NY Attorney 
General later commented, FERC “fails to appropriately consider state policies, such as state choices 
regarding our energy resource portfolios”18F

19 when approving pipelines. 
 
Ultimately, on March 12, 2018, the Second Circuit determined that the clock on the CWA 401 
review process begins when a state receives an application, regardless of its completeness, and that 
NY did, inadvertently, waive its CWA authority in this case. However, while this unchartered 
territory in CWA implementation was pending before the court, FERC, through its actions, made 
clear that it was siding with the pipeline company in seeking to undermine the rights of states to 
receive complete and accurate information so that it could engage in full and fair decisionmaking 
regarding CWA 401 Certification.  And FERC, through its actions, also made clear that it intended 
to do everything within its power to allow Millennium to usurp New York State’s right and 
responsibility to protect water quality, and to proceed with construction as quickly as possible so that 
even if the state was victorious in the courts, it wouldn’t matter as the project would already be fully 
or significantly constructed.   
 
In the end, with FERC leading the charge, the State of NY lost its legal ability to protect the natural 
resources, water quality standards, and residents of its state.  This case helps to demonstrate why 
Congressional reforms that restore, honor and protect states’ rights pursuant to Section 401 of the 
CWA are so essential. 
 
Connecticut Expansion Project (FERC Docket No. CP14-529): On March 11, 2016, FERC issued a 
Certificate to the Tennessee Gas Pipeline company for the Connecticut Expansion Project before the 
state of Massachusetts issued or waived its CWA 401 Certification.19F

20  
 
Leidy Southeast project (FERC Docket No. 16-416): On December 18, 2014, FERC issued a 
Certificate to Transco Pipeline Company for its Leidy Southeast project before the state of 
Pennsylvania issued or waived CWA 401 Certification.20F

21  
 
Atlantic Coast Pipelines (FERC Docket No. CP15-554): FERC issued a certificate of public 
convenience and necessity for the Atlantic Coast Pipeline (ACP) on October 13, 2017 before CWA 
401 Certifications were issued or waived by Virginia, North Carolina, or West Virginia; and before 
an Army Corps section 404 permit had been issued. The company has begun to take private 
                                                      
19 State Authority Undermined Attachment 17, Comments of the Attorney General of New York, FERC 
Docket No. PL18-1, July 25, 2018. 
20 State Authority Undermined Attachment 8, Carolyn Elefant, Press Release, Notice of Intent to Sue FERC 
for Violating the Clean Water Act Filed by the Sandisfield Taxpayers Opposing the Pipeline, March 21, 2016, 
and State Authority Undermined Attachment 9, Clarence Fanto, Berkshire Eagle, Tennessee Gas Co. Wants 
Court’s OK to Start Cutting Trees for Sandisfield Spur of Pipeline, March 18, 2016. 
21 State Authority Undermined Attachment 10, Merits Brief of Delaware Riverkeeper Network and the 
Delaware Riverkeeper (D.C. Cir. 2016). 
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properties through eminent domain and FERC has continued to issue partial notices to proceed with 
tree felling for separate segments of the project without having received or maintained all approvals. 

 
Mountain Valley Pipeline (FERC Docket No. CP16-13): On October 13, 2017, the Commission 
issued an order authorizing Mountain Valley Pipeline, LLC to construct and operate its proposed 
Mountain Valley Pipeline project (MVP) in West Virginia and Virginia without CWA 401 
Certification approval in either state. West Virginia Department of Environmental Protection 
(WVDEP) had previously approved a 401 Certification for the Project on March 23, 2017, but on 
September 13, 2017, WVDEP filed a motion to vacate their previous approval, stating that “the 
information used to issue the Section 401 Certification needs to be further evaluated and possibly 
enhanced.” The MVP had also not yet obtained an Army Corps section 404 permit. Just two weeks 
after the FERC Certificate Order issued, and prior to receiving state 401 certifications, MVP initiated 
condemnation actions in three federal district courts against nearly 300 property owners.21F

22 While 
Virginia did grant a CWA 401 certification in December 2017, the Virginia DEQ and Attorney 
General filed a lawsuit against MVP in December 2018, after documenting more than 300 violations 
between June 2018 and November 2018 – a demonstration that even when there has been final state 
action pipeline companies can inflict significant environmental harm, making it all the more 
important for FERC to respect the CWA authority of states prior to FERC action.  
 
 
Attachments: 
State Authority Undermined Attachment 1, FERC Partial Notice to Proceed with Construction 
Activities, FERC Docket No. CP14-17, January 9, 2015. 
 
State Authority Undermined Attachment 2, FERC Authorization to Commence Construction, Tree 
Clearing, and Use of Variances, FERC Docket No. CP11-161, December 14, 2012. 
 
State Authority Undermined Attachment 3, Rover’s Request to Fell Trees, FERC Docket Nos. 
CP15-93, CP15-94, and CP15-96, and FERC Partial Notice to Proceed with Tree Felling, February 
13, 2017. 
 
State Authority Undermined Attachment 4, FERC Partial Notice to Proceed with Tree Felling and 
Variance Requests, FERC Docket No. CP13-499, January 29, 2016. 
 
State Authority Undermined Attachment 5, Letter from NYSDEC to Constitution Pipeline 
Company, Water Quality Certification/Notice of Denial, April 22, 2016. 
 
State Authority Undermined Attachment 6, NY AG Notice of Complaint for Violations of Law and 
the Order Issuing Certificates of Public Convenience and Necessity, FERC Docket No. CP13-499, 
May 13, 2016. 
 
                                                      
22 See Mountain Valley Pipeline v. An Easement to Construct, Operate and Maintain An Easement, Case No. 
7:17-cv-00492 (W.D. Va. 2017),  Mountain Valley Pipeline, LLC, v. Simmons, — F. Supp. 3d —, No. 
1:17CV211, 2018 WL 701297 (N.D.W. Va. 2018) and MVP v. Mc Million et. al, CA 2:17-04214 (S.D. W. 
Va. 2017). 
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State Authority Undermined Attachment 7, FERC Order Issuing Certificates to Sabal Trail 
Transmission, LLC, FERC Docket No. CP15-17, pages 1-30 of 110, Feb. 2 2016. 
 
State Authority Undermined Attachment 8, Carolyn Elefant, Press Release, Notice of Intent to Sue 
FERC for Violating the Clean Water Act Filed by the Sandisfield Taxpayers Opposing the Pipeline, 
March 21, 2016. 
 
State Authority Undermined Attachment 9, Clarence Fanto, Berkshire Eagle, Tennessee Gas Co. 
Wants Court’s OK to Start Cutting Trees for Sandisfield Spur of Pipeline, March 18, 2016. 
 
State Authority Undermined Attachment 10, Merits Brief of Delaware Riverkeeper Network and the 
Delaware Riverkeeper (D.C. Cir. 2016). 
 
State Authority Undermined Attachment 11, Letter from Stop the Constitution Pipeline to NY 
Attorney General Eric Schneiderman, January 11, 2016. 
 
State Authority Undermined Attachment 12, Denial of Section 401 Permit, New York State 
Department of Environmental Conservation, August 30, 2017. 
 
State Authority Undermined Attachment 13, Declaratory Order Finding Waiver Under Section 401 
of the Clean Water Act, Federal Energy Regulatory Commission, September 15, 2017. 
 
State Authority Undermined Attachment 14, Order Denying Rehearings and Motions to Stay, 
Federal Energy Regulatory Commission, November 15, 2017. 
 
State Authority Undermined Attachment 15, New York State Department of Environmental 
Conservation Petition for Review of Waiver Order and Rehearing Denial, Second Circuit Court, 
November 20, 2017. 
 
State Authority Undermined Attachment 16, Water Quality Certification Application Receipt Date 
Agreement, New York State Department of Environmental Conservation and National Fuel Gas 
Corporation, Northern Access Pipeline, FERC Docket No. CP15-115, dated January 20, 2017.  
 
State Authority Undermined Attachment 16, Letter from NYSDEC to National Fuel Gas Supply 
Corporation and Empire Pipeline, Inc., Water Quality Certification/Notice of Denial, April 7, 2017. 
 
State Authority Undermined Attachment 17, Comments of the Attorney General of New York, 
FERC Docket No. PL18-1, July 25, 2018. 
 

Complete People's Dossier: FERC's Abuses of Power and Law 

available at http://bit.ly/DossierofFERCAbuse 

http://bit.ly/DossierofFERCAbuse


 

 

 

 

 

 

People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 1, FERC 

Partial Notice to Proceed with Construction Activities, 

FERC Docket No. CP14-17, January 9, 2015. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

 
 
 

OFFICE OF ENERGY PROJECTS In Reply Refer To: 

OEP/DG2E/Gas 1 

Columbia Gas Transmission, LLC 

Docket No. CP14-17-000 

§ 375.308(x) 

 

 

January 9, 2015 

Tyler R. Brown 

Senior Counsel 

Columbia Gas Transmission, LLC 

5151 San Felipe Suite 2500 

Houston, TX 77056 

 

Re: Partial Notice to Proceed with Construction Activities  

 

Dear Mr. Brown: 

 

I grant your January 7, 2015 request for Columbia Gas Transmission, LLC 

(Columbia) to begin demolition activity at the Milford Compressor Station in Pike 

County, Pennsylvania, for the East Side Expansion Project.  In considering your request, 

we have determined that Columbia’s Implementation Plan filed on December 30, 2014, 

included the information necessary to meet the pre-construction conditions in the 

Commission’s December 18, 2014 Order Issuing Certificate (Order) issued in Docket 

No. CP14-17-000, for this portion of the project.  In addition, we have confirmed the 

receipt of all federal authorizations relevant to the work associated with demolition 

activities at the Milford Compressor Station. 

 

We also grant Columbia’s requests to begin tree clearing activities along the 

interconnects to/from the Milford Compressor Station only for upland areas as Columbia 

has not yet received its General Permit (GP-11) for activities within the wetland and 

waterbody located along a portion of the interconnect workspace.    

 

Additional workspace was requested to the north of the station in the 

Implementation Plan, and we approve Columbia’s request for a variance for the use of 

this workspace. 



 

I remind you that Columbia must comply with all applicable terms and conditions 

of the Commission’s Order.  If you have any questions regarding this approval, please 

call Ellen Saint Onge at (202) 502-6726. 

 

   Sincerely, 

 

 

 

   Shannon Jones  

   Chief, Gas Branch 1 

   Division of Gas – Environment 

      and Engineering 

 

 

cc: Public File, Docket No. CP14-17-000 
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State Authority Undermined Attachment 2, FERC 

Authorization to Commence Construction, Tree Clearing, 

and Use of Variances, FERC Docket No. CP11-161, 

December 14, 2012. 



FEDERAL ENERGY REGULATORY COMMISSION 
 WASHINGTON, D.C. 20426 
 
 
 

OFFICE OF ENERGY PROJECTS      In Reply Refer To: 

OEP/DG2E/Gas 1 

Tennessee Gas Pipeline 

Company, L.L.C.    

Docket No. CP11-161-000  

        § 375.308(x) 

 

December 14, 2012 

Jacquelyne M. Rocan 

Assistant General Counsel 

Tennessee Gas Pipeline Company, L.L.C.    

1001 Louisiana Street 

Houston, TX  77002 

 

Re: Authorization to Commence Construction, Tree Clearing, and Use of Variances   

 

Dear Ms. Rocan: 

 

I grant your November 30, 2012 request, as supplemented, for Tennessee Gas 

Pipeline Company, L.L.C. (TGP) to utilize access roads and commence construction and 

tree clearing for certain portions of the Northeast Upgrade Project in Pennsylvania.  This 

approval is limited to: 

 

 construction at Compressor Stations 319, 321, and 323 in Bradford, Susquehanna, 

and Pike Counties, respectively;  

 pre-construction tree clearing and use of access roads along Loops 317 and 319 in 

Bradford County and Loop 321 in Wayne and Pike Counties; and  

 use of the Wysox and Highway 6 Pipeyards in Bradford County and the 

Honesdale Pipeyard in Wayne County.   

 

In considering this notice to proceed, we have reviewed TGP’s Implementation 

Plan, filed on August 8, 2012, as supplemented, which included the information 

necessary to meet the pre-construction conditions of the Commission’s Order Issuing 

Certificate and Approving Abandonment (Order) issued to TGP on May 29, 2012, in the 

above-referenced docket.   

 

I also grant certain variance requests for additional temporary workspace and 

access roads as detailed in the attached table.  Your requests for these additional 

temporary workspaces and access roads are in compliance with environmental condition 

5 of the Order.  In addition, we have confirmed the receipt of all federal authorizations 

relevant to the approved activities herein; however, use of access roads shall not involve 

any modification to wetlands (must be used as-is) until a permit is issued by the U.S. 

Army Corps of Engineers.     

 



 

This authorization does not include TGP’s requested pre-construction tree 

clearing or use of access roads on Loop 323 in Pennsylvania.  We will reconsider TGP’s 

request once the outstanding cultural resource consultation is completed for Loop 323.   

 

This approval also does not grant TGP the authority to commence any additional 

construction activities associated with the Northeast Upgrade Project or utilize any 

variances that are not listed in the attached table.  I remind you that TGP must comply 

with all applicable remaining terms and conditions of the Order.  If you have any 

questions, please contact David Hanobic at (202) 502-8312. 

      

Sincerely, 

 

 

 

J. Rich McGuire  

Chief, Gas Branch 1 

Division of Gas – Environment 

   and Engineering 

 

 

cc: Public File, Docket No. CP11-161-000  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Attachment 

  

 

Approved Additional Temporary Workspace and Access Roads 

Loop & Milepost of Variance/Line List County State 

Loop 317 

Bradford 

Pennsylvania 

2.10 / 457 

3.06 / 462 

Loop 319 

0.42 / 490 

2.00 / 503 

Loop 321 Wayne and Pike 

0.00 / 851 

Wayne 

0.2 – Permanent access to MLV 322-2A 

0.26 / 856.02 

1.81 / 864 

4.00 / 872 & 873.01 

4.25 / 876 

Pike 

4.42 / 877 

6.19 / New Access Road L3 AR 54 

6.70 / 884 

6.89 / 885 

7.96 / 889.02 

8.00 / 891 

 



 

 

 

 

 

 

People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 3, Rover’s 

Request to Fell Trees, FERC Docket Nos. CP15-93, 

CP15-94, and CP15-96, and FERC Partial Notice to 

Proceed with Tree Felling, February 13, 2017. 



 

 
 
 
 
February 13, 2017 
 
Ms. Kimberly D. Bose, Secretary  
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C.  20426 
 
Re: Response to FERC Staff Questions  

Rover Pipeline LLC (Rover Pipeline Project) 
Panhandle Eastern Pipe Line Company, LP (Panhandle Backhaul Project) 
Trunkline Gas Company, LLC (Trunkline Backhaul Project) 
FERC Docket Nos. CP15-93-000, CP15-94-000, and CP15-96-000 

 
Dear Ms. Bose: 
 
On February 2, 2017, the Federal Energy Regulatory Commission ("FERC" or “Commission”) issued an 
Order Issuing Certificate (“Order”) for the Rover Pipeline, Panhandle Backhaul, and Trunkline Backhaul 
Projects (collectively “Applicants”). The Applicants subsequently filed an Implementation Plan (as 
supplemented) in accordance with Ordering Paragraph F and Environmental Condition No. 6 of Appendix 
B of the Order. Provided below is supplemental information in support of the Applicants’ pending request 
for immediate authorization to begin tree felling and use of existing access roads.   
 
1. Please confirm that all required surveys have been completed and all relevant data has been filed with 

FERC. 

Response:  

The Applicants confirm that all required surveys have been completed and all relevant data has been 
submitted to FERC. 

2. Please provide the status of acquisition of easements required for the Project.   

Response:  

Easement status: 1,869 easements have been acquired for the Project; 807 easements remain outstanding.  
Of the outstanding easements, the Applicants hope to obtain as many as possible through negotiation.  

 
3. Please provide the status of Execution of Firm Transportation Service Agreements.  

Response:  

The Applicants are in the process of executing Firm Transportation Service Agreements (“FTSA”) with all 
firm shippers.  The FTSAs will be executed prior to commencement of construction of any Project facilities 
by the Applicants.   

  

1300 Main Street Houston, TX  77002 
Phone: 713-989-7000 
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Ms. Kimberly D. Bose  
February 13, 2017 
Page 2 
 
 
 
 

4. Please update Table 8A-3 to include footnote text. 
 
Response:  

Please see updated Table 8A-3 included as Attachment 4a.   

5. Please file all communication with the USCOE regarding non-mechanized tree cutting in upland areas 
prior to issuance of the USCOE Section 404 permits. 

 
Response:  
 
Please see Attachment 5a which includes e-mail correspondence from all outstanding USCOE Districts 
indicating that they do not oppose tree clearing in upland areas.  

 
This filing is being submitted electronically to the Commission’s eFiling website pursuant to the 
Commission’s Order No. 703, Filing via the Internet Guidelines issued on November 15, 2007 in FERC 
Docket No. RM07-16-000.  Any questions or comments regarding this filing should be directed to the 
undersigned at (713) 989-2024.  
 
Respectfully submitted, 
 
/s/ Stephen T. Veatch 
____________________ 

Stephen T. Veatch 
Senior Director, Certificates 

cc:  Ann Miles - FERC Office of Energy Projects 
 Richard McGuire - FERC Office of Energy Projects 
 Laurie Boros - FERC Office of Energy Projects 
 Kevin Bowman - FERC Office of Energy Projects 

Attachments 
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CERTIFICATE OF SERVICE 
 
 
 

In accordance with the requirements of Section 385.2010 of the Commission’s Rules of Practice 

and Procedures, I hereby certify that I have this day caused a copy of the foregoing document to be served 

upon each person designated on the official service list compiled by the Commission’s Secretary in this 

proceeding.   

 
 
 

/s/ Kelly Allen 
____________________ 

Mr. Kelly Allen, Manager 
Regulatory Affairs Department 
Rover Pipeline LLC  
(713) 989-2606 
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Table 8A-3.  Residences within 10 feet of Workspace  

MP County State Type of Structure Direction from 
Centerline 

Distance from 
Centerline (ft) 

Distance from 
Construction 

Work Area (ft) 

Residential Plan 
Drawing Number 

Date of Easement 
Closing 

Sherwood Lateral 
34.42 Monroe OH MOBILE HOME1 COINCIDENT 0 0 OH-MO-SHC-003.000 6/22/16 
35.8 Monroe OH Hunting Cabin COINCIDENT 0 0 OH-MO-SC-006.000 8/29/16 

Seneca Lateral 
3.39 Monroe OH LOG CABIN NORTH 42.39 2.4 OH-MO-SCL-010.000 8/4/2016 

Clarington Lateral 
7.98 Belmont OH MOBILE HOME EAST 79.4 0 OH-BE-CC-043.000 8/26/2015 

18.36 Belmont OH CABIN WEST 45.4 5.4 OH-BE-CC-100.00 1/6/2016 
Majorsville Lateral 

7.24 Marshall WV MOBILE HOME1 NORTH 17.42 0 WV-MA-ML-
038.000_RI_EX 9/8/2016 

11.38 Marshall WV MOBILE HOME1 COINCIDENT 0 0 WV-MA-ML-063.310 4/10/2015 
Burgettstown Lateral 

37.06 Carroll OH HOUSE UNDER 
CONSTRUCTION1 NORTH 17.4 0 OH-CA-HL-011.100 4/20/2016 

49.02 Carroll OH HOUSE1 NORTH 61.7 0 OH-CA-HL-071.000 7/24/2015 
12.36 Harrison OH HUNTING CABIN1 WEST 22.17 0 OH-HR-035.000 10/24/2015 

Mainlines A and B 
31.41 Tuscarawas OH HOUSE1 EAST 35.4 0 OH-TU-024.000 6/18/2015 
31.43 Tuscarawas OH MOBILE HOME1 COINCIDENT 0.7 0 OH-TU-024.000 6/18/2015 
69.34 Wayne OH HOUSE1 NORTH 55.7 0 OH-WA-052.532 5/13/2015 
71.05 Wayne OH HOUSE1 NORTH 20.1 0 OH-WA-074.000 1/15/2016 

Market Segment 
73.45 Washtenaw MI HOUSE EAST 135.1 5.1 RIP-WA-MP 073.45 7/22/2015 
85.47 Livingston MI HOUSE COINCIDENT 0 0 RIP-LI-MP 085.47 3/20/2015 
88.35 Livingston MI HOUSE SOUTH 34.3 0 RIP-LI-MP 088.35 2/12/2016 

1   Rover plans to compensate for structures. 
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Thomason, Buffy

From: Shaffer, Joshua D CIV USARMY CELRP (US) <Joshua.D.Shaffer@usace.army.mil>
Sent: Friday, February 10, 2017 6:06 PM
To: Thomason, Buffy; Blohm, Shawn U CIV USARMY CELRB (US); Todd Surrena; Dickson, 

Nancy J; Barnett, Robert W CIV USARMY CELRH (US)
Cc: William S. Scherman (WScherman@gibsondunn.com); Shaffer, Joshua D CIV USARMY 

CELRP (US); Kevin Bowman
Subject: Re: [EXTERNAL] Tree Felling in Upland Areas

I have no objection to cutting trees in the uplands which occur outside of the Corps permit areas.   
 
Thanks 
Josh 
 

 
From: Thomason, Buffy <Buffy.Thomason@energytransfer.com> 
Date: February 10, 2017 at 5:24:25 PM EST 
To: Dickson, Nancy J <Nancy.J.Dickson@wv.gov>, Blohm, Shawn U CIV USARMY CELRB (US) 
<Shawn.U.Blohm@usace.army.mil>, Shaffer, Joshua D CIV USARMY CELRP (US) 
<Joshua.D.Shaffer@usace.army.mil>, Todd Surrena <todd.surrena@epa.ohio.gov>, Barnett, Robert W CIV 
USARMY CELRH (US) <Wes.Barnett@usace.army.mil> 
Cc: Kevin Bowman <Kevin.Bowman@ferc.gov>, William S. Scherman (WScherman@gibsondunn.com) 
<WScherman@gibsondunn.com> 
Subject: [EXTERNAL] Tree Felling in Upland Areas 
 
Agency Team,  

  

Rover is planning to begin cutting trees using non‐mechanized tree cutting methods on Monday, February 13, 

2017.  This activity will be limited to non‐waters of the United States and will occur only in upland 

areas.  Therefore, can you please provide a quick email concurrence that your agency does not have 

jurisdiction over or regulate this activity within upland areas? 

  

Thank you for your quick response and your continued coordination on this project.  It is greatly appreciated. 

  

Thank you, 

Buffy Thomason 

Energy Transfer Company 

1300 Main St., Houston, TX  77002 

Office: 713‐989‐2844 

Cell: 979‐571‐3113 
  

Private and confidential as detailed here. If you cannot access hyperlink, please e-mail sender.  
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Thomason, Buffy

From: Dickson, Nancy J <Nancy.J.Dickson@wv.gov>
Sent: Monday, February 13, 2017 6:18 AM
To: Thomason, Buffy; Barnett, Robert W LRH (Wes.Barnett@usace.army.mil); Blohm, Shawn 

U LRB (Shawn.U.Blohm@usace.army.mil); Shaffer, Joshua D CIV USARMY CELRP (US); 
Todd Surrena

Cc: Kevin Bowman; William S. Scherman (WScherman@gibsondunn.com)
Subject: RE: Tree Felling in Upland Areas

Buffy Thomason has been in contact with WVDEP regarding tree clearing in upland areas associated with the 

Rover Pipeline Project.  The WVDEP 401 Certification Program does not have any authority regarding this 

activity unless actions result in material being placed in streams and/or wetlands.  However, the WVDEP 401 

Certification Program has advised Rover that the Individual State 401 Water Quality Certification for the 

project will contain a special condition requiring photographs be taken of each stream and wetland crossing 

prior to any impact and photographs are to be taken from the same location annually for monitoring 

purposes.    Other than this, WVDEP 401 Certification Program does not have any issues with the clearing of 

trees.  WVDEP 401 Certification Program; however, cannot speak for other programs within the WVDEP. 

 

Thank you, 

Nancy J. Dickson 

WVDEP 401 Certification Program 
 
 

From: Thomason, Buffy [mailto:Buffy.Thomason@energytransfer.com]  
Sent: Friday, February 10, 2017 5:24 PM 
To: Barnett, Robert W LRH (Wes.Barnett@usace.army.mil); Blohm, Shawn U LRB (Shawn.U.Blohm@usace.army.mil); 
Shaffer, Joshua D CIV USARMY CELRP (US); Todd Surrena; Dickson, Nancy J 
Cc: Kevin Bowman; William S. Scherman (WScherman@gibsondunn.com) 
Subject: Tree Felling in Upland Areas 
 

Agency Team,  

 

Rover is planning to begin cutting trees using non‐mechanized tree cutting methods on Monday, February 13, 

2017.  This activity will be limited to non‐waters of the United States and will occur only in upland 

areas.  Therefore, can you please provide a quick email concurrence that your agency does not have 

jurisdiction over or regulate this activity within upland areas? 

 

Thank you for your quick response and your continued coordination on this project.  It is greatly appreciated. 

 

Thank you, 

Buffy Thomason 

Energy Transfer Company 

1300 Main St., Houston, TX  77002 

Office: 713‐989‐2844 

Cell: 979‐571‐3113 
 

Private and confidential as detailed here. If you cannot access hyperlink, please e-mail sender.  
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Thomason, Buffy

From: todd.surrena@epa.ohio.gov
Sent: Monday, February 13, 2017 7:10 AM
To: Thomason, Buffy; Barnett, Robert W LRH (Wes.Barnett@usace.army.mil); Blohm, Shawn 

U LRB (Shawn.U.Blohm@usace.army.mil); Shaffer, Joshua D CIV USARMY CELRP (US); 
Dickson, Nancy J

Cc: Kevin Bowman; William S. Scherman (WScherman@gibsondunn.com)
Subject: RE: Tree Felling in Upland Areas

Buffy Thomason has been in contact with Ohio EPA regarding tree clearing associated with the Rover Pipeline 

Project.  The OEPA 401 Water Quality Certification Program does not have authority regarding this activity 

unless actions result in fill material being placed in streams and/or wetlands.  There will be requirements in the 

401 WQC to take pictures of streams and wetlands  before clearing for mitigation/monitoring purposes.  Rover 

is advised to consider this requirement before felling any trees in wetland and stream areas.   

 

 
 
Todd Surrena 
401 Coordinator  
Division of Surface Water 
Ohio EPA – Northeast District Office 
2110 East Aurora Road, Twinsburg, OH  44087 
P:  330‐963‐1255 
F:  330‐487‐0769 
E: Todd.Surrena@epa.ohio.gov 
 
 
 

 
 
 

From: Thomason, Buffy [mailto:Buffy.Thomason@energytransfer.com]  
Sent: Friday, February 10, 2017 5:24 PM 
To: Barnett, Robert W LRH (Wes.Barnett@usace.army.mil) <Wes.Barnett@usace.army.mil>; Blohm, Shawn U LRB 
(Shawn.U.Blohm@usace.army.mil) <Shawn.U.Blohm@usace.army.mil>; Shaffer, Joshua D CIV USARMY CELRP (US) 
<Joshua.D.Shaffer@usace.army.mil>; Surrena, Todd <todd.surrena@epa.ohio.gov>; Dickson, Nancy J 
<Nancy.J.Dickson@wv.gov> 
Cc: Kevin Bowman <Kevin.Bowman@ferc.gov>; William S. Scherman (WScherman@gibsondunn.com) 
<WScherman@gibsondunn.com> 
Subject: Tree Felling in Upland Areas 
 

Agency Team,  

 

Rover is planning to begin cutting trees using non‐mechanized tree cutting methods on Monday, February 13, 

2017.  This activity will be limited to non‐waters of the United States and will occur only in upland 
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areas.  Therefore, can you please provide a quick email concurrence that your agency does not have 

jurisdiction over or regulate this activity within upland areas? 

 

Thank you for your quick response and your continued coordination on this project.  It is greatly appreciated. 

 

Thank you, 

Buffy Thomason 

Energy Transfer Company 

1300 Main St., Houston, TX  77002 

Office: 713‐989‐2844 

Cell: 979‐571‐3113 
 

Private and confidential as detailed here. If you cannot access hyperlink, please e-mail sender.  
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Thomason, Buffy

From: Blohm, Shawn U CIV USARMY CELRB (US) <Shawn.U.Blohm@usace.army.mil>
Sent: Monday, February 13, 2017 9:49 AM
To: Thomason, Buffy; Barnett, Robert W CIV USARMY CELRH (US)
Cc: Shaffer, Joshua D CIV USARMY CELRP (US); todd.surrena@epa.ohio.gov; Kevin Bowman
Subject: RE: Please

Buffy, 

 

Under Section 10 of the Rivers and Harbors Act of 1899, and Section 404 of the Clean Water Act, the U.S. Army 

Corps of Engineers has regulatory authority over construction, excavation, or deposition of materials in, over, 

or under navigable waters of the United States.  Under Section 404 of the Clean Water Act, the U.S. Army 

Corps of Engineers regulates the discharge of dredged or fill material into waters of the United States, 

including freshwater wetlands.  Certain types of activities, such as landclearing using mechanized equipment 

and/or sidecasting, in a jurisdictional water would likely be regulated under Section 404 of the Clean Water 

Act.  The Corps does not regulate activities that occur outside waters of the United States (i.e. uplands).  A 

Preliminary Jurisdictional Determination identifying the waters of the U.S. within ET Roverʹs project corridor 

was completed on April 25, 2016 and on the  Preliminary Jurisdictional Determination Revision submitted by 

ET Rover on September 12, 2016 .   

 

Please contact me if you have questions, 

 

Shawn 

 

 

Shawn U. Blohm 

U.S. Army Corps of Engineers 

Buffalo District ‐ Regulatory Branch 

Ohio Application Evaluation Section 

Stow Field Office  

1100 Graham Road Circle 

Stow, OH 44224 

Phone:  330‐923‐8214  

Fax:    330‐923‐8146 

Direct: 716‐879‐4436  

shawn.u.blohm@usace.army.mil 

 

 

 

 

 

‐‐‐‐‐Original Message‐‐‐‐‐ 

From: Thomason, Buffy [mailto:Buffy.Thomason@energytransfer.com]  

Sent: Monday, February 13, 2017 10:19 AM 
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To: Blohm, Shawn U CIV USARMY CELRB (US) <Shawn.U.Blohm@usace.army.mil>; Barnett, Robert W CIV 

USARMY CELRH (US) <Wes.Barnett@usace.army.mil> 

Subject: [EXTERNAL] RE: Please 

 

Any word yet, Gentlemen?  It seems to be all we lack.  Sorry again to push. 

 

Thank you, 

Buffy Thomason 

Energy Transfer Company 

O: 713‐989‐2844, C: 979‐571‐3113 

 

 

‐‐‐‐‐Original Message‐‐‐‐‐ 

From: Blohm, Shawn U CIV USARMY CELRB (US) [mailto:Shawn.U.Blohm@usace.army.mil] 

Sent: Monday, February 13, 2017 7:37 AM 

To: Thomason, Buffy <Buffy.Thomason@energytransfer.com>; Barnett, Robert W CIV USARMY CELRH (US) 

<Wes.Barnett@usace.army.mil> 

Subject: RE: Please 

 

Buffy, 

 

I need to run this by my Chief.  A response is forthcoming shortly. 

 

Shawn 

 

 

Shawn U. Blohm 

U.S. Army Corps of Engineers 

Buffalo District ‐ Regulatory Branch 

Ohio Application Evaluation Section 

Stow Field Office 

1100 Graham Road Circle 

Stow, OH 44224 

Phone:  330‐923‐8214 

Fax:    330‐923‐8146 

Direct: 716‐879‐4436 

shawn.u.blohm@usace.army.mil 

 

 

 

 

 

‐‐‐‐‐Original Message‐‐‐‐‐ 

From: Thomason, Buffy [mailto:Buffy.Thomason@energytransfer.com] 

Sent: Monday, February 13, 2017 8:21 AM 

To: Barnett, Robert W CIV USARMY CELRH (US) <Wes.Barnett@usace.army.mil>; Blohm, Shawn U CIV 

USARMY CELRB (US) <Shawn.U.Blohm@usace.army.mil> 
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Subject: [EXTERNAL] Please 

 

I am so sorry to push, but will you please respond to my other email as soon as possible this morning? FERC is 

maintaining that they will not give us permission to start felling trees in uplands without your responses, and I 

have guys pouring in from all over today to get started. 

 

Please let me know if you have any questions. 

 

Thank you! 

Buffy Thomason 

979‐571‐3113 

Private and confidential as detailed 

here<BlockedBlockedhttp://www.energytransfer.com/mail_disclaimer.aspx>. If you cannot access hyperlink, 

please e‐mail sender. 

 

 

 

Private and confidential as detailed here<Blockedhttp://www.energytransfer.com/mail_disclaimer.aspx>. If 

you cannot access hyperlink, please e‐mail sender. 
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Thomason, Buffy

From: Barnett, Robert W CIV USARMY CELRH (US) <Wes.Barnett@usace.army.mil>
Sent: Monday, February 13, 2017 10:20 AM
To: Thomason, Buffy; Blohm, Shawn U CIV USARMY CELRB (US); Shaffer, Joshua D CIV 

USARMY CELRP (US); Todd Surrena; Dickson, Nancy J
Cc: Kevin Bowman; William S. Scherman (WScherman@gibsondunn.com); ROBINETTE, Lee 

A CIV USARMY CELRH (US)
Subject: RE: Tree Felling in Upland Areas (UNCLASSIFIED)

CLASSIFICATION: UNCLASSIFIED 

 

Ms. Thomason,  

 

Rover is requesting clarification and concurrence from the Corps regarding activities described in the e‐mail 

below.... 

 

The United States Army Corps of Engineersʹ (Corps) authority to regulate waters of the United States is based 

on the definitions and limits of jurisdiction contained in 33 CFR 328 and 33 CFR 329.  Under Section 10 of the 

Rivers and Harbors Act of 1899, and Section 404 of the Clean Water Act, the Corps has regulatory authority 

over construction, excavation, or deposition of materials in, over, or under navigable waters of the United 

States.  Under Section 404 of the Clean Water Act, the Corps regulates the discharge of dredged or fill material 

into waters of the United States, including freshwater wetlands.  Certain types of activities, such as 

landclearing using mechanized equipment and/or sidecasting, in a jurisdictional water would likely be 

regulated under Section 404 of the Clean Water Act.  The Corps does not regulate activities that occur outside 

waters of the United States (i.e. uplands).  A Preliminary Jurisdictional Determination identifying waters of the 

U.S. for the portions of the project occurring within the Huntington District Regulatory Boundary was 

completed April 20, 2016 and subsequently revised on October 16, 2016 

 

Rover has indicated the activities would occur solely within upland areas not associated with a Corps permit 

area characterized by the discharge of dredged and/or fill material. Based on the limitations of the Corpsʹ 

jurisdictional authorities, the Corps would not regulate the described activities. 

 

If you have any further questions please contact me. 

 

Wes Barnett 

Regulatory ‐ Huntington District  

US Army Corps of Engineers  

Phone: 304‐399‐6905 

Wes.Barnett@usace.army.mil 

http://secure‐web.cisco.com/1mrAc2NILmKUbIHflr‐

tSg9IxYlHIrPPtrwe41lQ77xfSExfQ2cVORL9mKflYkV9cj4xXHlyt4uUWNiaSpJuIOEEX_pFDRittwpI2trncjyuxO

mn‐t6S0tkO63VRSI_10zmd4Irk‐mhOEaMvS3g4Ie6xde14CoHO9UKRCHTbr‐

QT6mOJhocPTE7TWu923hEGWzMcO‐

8AfdlOzTlNdUq_u5GQ29WHxAGmP8itaNTE3FfmorhagdEjX9R4Hh2rPL1_H2uPzW8tTN7dwDKiZ5jGZjNB6
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maNB1IsaL061pV03V9nufjAUemXsbOHqU8J4SgpRf4BGYlf_BmzOP55HZL4K7Q/http%3A%2F%2Flrh.usace.a

rmy.mil 

 

 

 

 

‐‐‐‐‐Original Message‐‐‐‐‐ 

From: Thomason, Buffy [mailto:Buffy.Thomason@energytransfer.com]  

Sent: Friday, February 10, 2017 5:24 PM 

To: Barnett, Robert W CIV USARMY CELRH (US) <Wes.Barnett@usace.army.mil>; Blohm, Shawn U CIV 

USARMY CELRB (US) <Shawn.U.Blohm@usace.army.mil>; Shaffer, Joshua D CIV USARMY CELRP (US) 

<Joshua.D.Shaffer@usace.army.mil>; Todd Surrena <todd.surrena@epa.ohio.gov>; Dickson, Nancy J 

<Nancy.J.Dickson@wv.gov> 

Cc: Kevin Bowman <Kevin.Bowman@ferc.gov>; William S. Scherman (WScherman@gibsondunn.com) 

<WScherman@gibsondunn.com> 

Subject: [EXTERNAL] Tree Felling in Upland Areas 

 

Agency Team,  

  

Rover is planning to begin cutting trees using non‐mechanized tree cutting methods on Monday, February 13, 

2017.  This activity will be limited to non‐waters of the United States and will occur only in upland areas.  

Therefore, can you please provide a quick email concurrence that your agency does not have jurisdiction over 

or regulate this activity within upland areas? 

  

Thank you for your quick response and your continued coordination on this project.  It is greatly appreciated. 

  

Thank you, 

Buffy Thomason 

Energy Transfer Company 

1300 Main St., Houston, TX  77002 

Office: 713‐989‐2844 

Cell: 979‐571‐3113 

  

Private and confidential as detailed here <http://www.energytransfer.com/mail_disclaimer.aspx> . If you 

cannot access hyperlink, please e‐mail sender.  

CLASSIFICATION: UNCLASSIFIED 
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FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D.C. 20426

OFFICE OF ENERGY PROJECTS

In Reply Refer To:
OEP/DG2E/Gas 4
Rover Pipeline LLC
Rover Pipeline Project
Docket No. CP15-93-000
§ 375.308(x)

February 13, 2017

Kelly Allen, Manager
Regulatory Affairs Department
Rover Pipeline LLC
1300 Main Street
Houston Texas 77002

Re: Partial Notice to Proceed with Tree Felling 

Dear Mr. Allen:

I grant in part your February 3, 2017 request, to conduct non-mechanized tree 
felling associated with the Rover Pipeline Project in upland areas only.1  This letter does 
not approve tree felling by mechanized means nor does it approve tree felling in wetland 
or waterbody areas.  Trees must be felled in a manner so as to avoid obstruction of flow, 
rutting, and sedimentation of wetlands and waterbodies, as more fully described in 
correspondence received from the U.S. Army Corps of Engineers, Ohio Environmental 
Protection Agency, and the West Virginia Department of Environmental Quality.  
Further, this approval is limited to tree felling through the allotted construction time 
window for federally-listed bats and migratory birds, which expires on March 31, 2017,
as noted in the Commission’s February 2, 2017 Order Issuing Certificate (Order). This 
letter does not authorize tree felling in any of the workspace variances identified in Rover
Pipeline LLC’s (Rover) February 3, 2017 Implementation Plan or within 500 feet of 
cultural resources site numbers 33ST1088 and 33WE662.  Rover may only use those
private access roads identified in Table 1-7 of its February 7, 2017 supplement.

In considering your February 3, 2016 request, we have reviewed Rover’s

                                                
1 This partial notice to proceed has no effect on the Office of Enforcement’s investigation 

referred to in the Commission’s February 2, 2017 Order Issuing Certificate (Rover Pipeline 
LLC, 158 FERC ¶ 61,109, at P 249 (2017)).
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Implementation Plan filed on February 3, 2017, and as supplemented on February 6, 7, 8,
9 and 13, 2017.  Based on our review, Rover has provided the information necessary to 
meet the project’s pre-construction conditions in the Commission’s Order solely as it 
relates to the activities approved herein.  In addition, we have documented the receipt or 
waiver of all required federal authorizations relevant to the approved activities herein.  

There have been several filings made in the docketed proceeding alleging that tree 
felling or tree cutting commenced prior to Commission authorization.  On February 13, 
2017, Rover filed a statement denying allegations that Rover or any of its contractors had 
engaged in any tree felling or clearing of brush.  This letter granting Rover permission to 
conduct non-mechanized tree felling does not preclude any appropriate enforcement 
action for potential unauthorized tree clearing that may have taken place.

I remind you that Rover may not conduct project activities on parcels where 
easements are outstanding until they have been secured, must comply with all applicable 
remaining terms and conditions of the Order, and implement each of its planned best-
management practices and conservation plans during tree-cutting activities.  

Sincerely,

Rich McGuire, Director
Division of Gas – Environment   
      and Engineering

cc: Public File, Docket No. CP15-93-000
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People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 4, FERC 

Partial Notice to Proceed with Tree Felling and Variance 

Requests, FERC Docket No. CP13-499, January 29, 2016. 



FEDERAL ENERGY REGULATORY COMMISSION 
 WASHINGTON, D.C. 20426 
 
 
OFFICE OF ENERGY PROJECTS 

In Reply Refer To: 

OEP/DG2E/Gas 4 

Constitution Pipeline Company, LLC 

Constitution Pipeline Project  

Docket No. CP13-499-000 

§ 375.308(x)  

 

January 29, 2016 

Lynda Schubring, PMP 

Environmental Project Manager 

Constitution Pipeline Company, LLC 

2800 Post Oak Boulevard 

P.O. Box 1396 

Houston, Texas 77251-1396 

 

Re: Partial Notice to Proceed with Tree Felling and Variance Requests 

 

Dear Ms. Schubring: 

 

I grant in part your January 8, 2016 request, as preceded by the information and 

variance requests described in Constitution Pipeline Company’s (Constitution) 

Implementation Plan (IP) submitted on May 19, 2015 and as supplemented by its filings 

dated January 14, 2016 subject to the following stipulations: 

 

 This letter approves limited non-mechanical tree felling in Pennsylvania 

only; 

 This letter approves the workspace variances in Constitution’s May 19, 

2015 and January 8, 2016 requests in Pennsylvania only, except for the 

variances listed in table 1 below; and 

 For each exclusion area listed in “Attachment E – Tree felling Exclusion 

List,” of Constitution’s January 14, 2016 supplement, Constitution may not 

fell trees within 100 feet of each area and must employ qualified 

archaeologists to demarcate these additional areas. 

 

Constitution has obtained the necessary federal clearances from the Pennsylvania 

State Historic Preservation Office, Pennsylvania Department of Environmental 

Protection, as well as the U.S. Fish and Wildlife Service.  The U.S. Army Corps of 

Engineers stated in a letter to Constitution dated January 14, 2016 that the activities as 

proposed would not require authorization from that agency.  In addition, Constitution has 

acquired landowner access for the approved facilities in Pennsylvania.   
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In considering your January 8, 2016 request, we have reviewed Constitution’s IP 

filed on May 19, 2015 and as supplemented on January 14, 2016.  Based on our review, 

Constitution has provided the information necessary to meet the project pre-construction 

conditions in the Commission’s December 2, 2014 Order Issuing Certificates (Order) 

solely as it relates to the facilities and activities approved herein.  In addition, we have 

confirmed the receipt of all required federal authorizations relevant to the approved 

activities herein.  This letter does not authorize tree felling in New York nor does it 

authorize the workspace variances in Constitution’s May 19, 2015 and January 8, 2016 

requests in New York at this time. 

 

I remind you that Constitution must comply with all applicable remaining terms 

and conditions of the Order.   

     

 

 

Sincerely, 

  

 

 

Terry Turpin, Director 

Division of Gas – Environment    

      and Engineering 

 

 

cc: Public File, Docket No. CP13-499-000  

 

 

TABLE 1   
 

Sites Excluded From the Notice To Proceed Approval 

Access Road / Workspace 
Identification Milepost Reason For Exclusion 

Pennsylvania   

TRK#949 2.9 Explanation / justification lacking for 

substantial additional impact to forest 

TRK#950 2.9 Explanation / justification lacking for 

substantial additional impact to forest 

PAR-2C Offline east of MP 3.3 Explanation / justification lacking, map 

lacking 

PAR-2D 3.3 Explanation / justification lacking 

TRK#915 9.1 Explanation / justification lacking 

PAR-15 17.8 Explanation / justification lacking 

 



 

 

 

 

 

 

People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 5, Letter 

from NYSDEC to Constitution Pipeline Company, Water 

Quality Certification/Notice of Denial, April 22, 2016. 































 

 

 

 

 

 

People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 6, NY AG 

Notice of Complaint for Violations of Law and the Order 

Issuing Certificates of Public Convenience and Necessity, 

FERC Docket No. CP13-499, May 13, 2016. 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
-----------------------------------------------------------------------x 
In the Matter of: 
 
 
Constitution Pipeline Company, LLC    Docket No.:  CP13-499-000 
 
 
-----------------------------------------------------------------------x 
 

COMPLAINT AND PETITION BY THE OFFICE OF THE NEW YORK 
ATTORNEY GENERAL AGAINST CONSTITUTION PIPELINE LLC 

FOR VIOLATIONS OF LAW AND THE ORDER ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 

 
The Office of the New York Attorney General (“NY Attorney General”) brings this 

complaint and petition pursuant to Sections 13, 14, 20 and 21 of the Natural Gas Act, 15 U.S.C. 

§§ 717l, 717m, 717s and 717t, and the Federal Energy Regulatory Commission’s regulations, 18 

C.F.R. §§ 385.206 and 385.207, related to the acts and omissions of Constitution Pipeline 

Company, LLC (“Constitution”) in the pipeline right of way in New York.  The NY Attorney 

General requests that the Commission initiate an investigation and, based on the evidence set 

forth in this complaint and petition and any further evidence obtained by the Commission in its 

investigation, take appropriate legal enforcement action.  Constitution’s acts and omission relate 

to significant tree and vegetation cutting and clear-cutting, and other ground disturbance and 

construction activities within the pipeline right of way in New York in violation of the 

Commission’s December 2, 2014 Order Issuing Certificates of Public Convenience and 

Necessity (the “Order”), and the legal requirements set forth in the Natural Gas Act and the 

Commission’s regulations.  The Attorney General also requests that the Commission stay its 

Order until completion of the investigation and enforcement action, and until Constitution has 

obtained all authorizations required under federal law. 

 



In essence, the Order and the governing legal requirements of the Natural Gas Act and 

the Commission’s regulations prohibit cutting trees and other vegetation, conducting ground 

disturbance activities, and commencing pipeline construction until Constitution (1) has obtained 

all required authorizations under federal law, including a water quality certification issued under 

Section 401 of the federal Clean Water Act, 33 U.S.C. § 1341, and (2) has received written 

authorization to proceed from the Commission.  The conduct giving rise to this complaint and 

petition occurred without Constitution having obtained all authorizations required under federal 

law and without having the Commission’s written authorization to proceed.  Indeed, New York 

has denied Constitution’s application for the federal water quality certification and the 

Commission staff has denied Constitution’s request to cut trees and vegetation within the 

pipeline right of way in New York.     

The evidence supporting this complaint and petition is summarized below and is more 

fully set forth in the accompanying affidavit of NY Attorney General Senior Investigator 

Kathleen Coppersmith.  The evidence provides a reasonable basis to conclude that Constitution 

expressly or tacitly authorized, encouraged and/or condoned the tree and vegetation cutting, 

clear-cutting, and other ground disturbance activities within the pipeline right of way in New 

York on which Constitution holds easements for the sole purpose of constructing and operating 

the pipeline.  Such conduct by a gas pipeline developer has been subject to enforcement action in 

New York.1  Enforcement action by the Commission here is therefore appropriate. 

1 The New York State Public Service Commission (“NYSPSC”) instituted an investigation of 
acts of significant tree cutting within the Bluestone Gas Corporation’s natural gas pipeline right 
of way before obtaining the requisite NYSPSC authorization to construct the pipeline (NYSPSC, 
No. 11-G-0221, Order Instituting Proceeding, May 23, 2011).  That matter, which was subject to 
NYSPSC’s jurisdiction rather than the Commission’s, was resolved by an order adopting an offer 
of settlement under which Bluestone would provide $400,000 for a public benefit fund in favor 
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The evidence strongly suggests that Constitution has violated the Order, the 

Commission’s regulations and the Natural Gas Act.  Constitution’s acts and omissions also have 

circumvented the Order, have undercut the Commission’s environmental review on which the 

Order is based, and have undermined the integrity of the Section 7 certificate approval process.  

Accordingly, the NY Attorney General requests that the Commission fully investigate 

Constitution’s acts and omissions and take appropriate legal enforcement action.  As explained 

below, the NY Attorney General is not requesting and would oppose any enforcement action 

against the fee landowners on whose property the conduct giving rise to this complaint and 

petition took place.     

In light of the irreparable harm sustained by New York as a result of Constitution’s acts 

and omissions, the evidence submitted herewith showing the likelihood of Constitution’s 

violations, and the equities of this matter, the NY Attorney General also requests that the 

Commission issue a stay of its Order until completion of its investigation and enforcement 

action, and until Constitution has obtained all authorizations required under federal law.       

I. STATUTORY AND REGULATORY FRAMEWORK 

A. The Federal Clean Water Act 

1. Section 510 of the Clean Water Act preserves the primary authority of States to 

protect the waters within their borders.  33 U.S.C. § 1370.  Section 401(a)(1) of the Act mandates 

that any applicant for a federal license “to conduct any activity, including construction and 

operation of facilities, which may result in any discharge into the navigable waters” obtain a 

certification from the State indicating that such discharge will comply with applicable State 

water quality requirements (hereinafter “water quality certification”).  33 U.S.C. § 1341(a)(1) 

of the town and/or county in which the conduct occurred (NYSPSC, No. 11-G-0221, Order 
Adopting Terms of Offer of Settlement and Closing Investigation, April 19, 2012).     

3 

                                                                                                                                                             



(emphasis added).  Section 401(d) provides that the certification shall set forth the limitations 

and monitoring requirements necessary to assure compliance with water quality requirements 

and that the State certification “shall become a condition on any Federal license or permit subject 

to this section.”  33 U.S.C. § 1341(d).  Section 401(a)(1) provides that no federal license or 

permit “shall be granted until the certification . . . has been obtained or waived” and that “[n]o 

license or permit shall be granted if the certification has been denied by the State….”  33 U.S.C. 

§ 1341(a)(1).   

2. The New York State Department of Environmental Conservation (“NYSDEC”) 

implements Section 401 within New York under an authorization from the U.S. Environmental 

Protection Agency, and applies the narrative and numerical water quality standards set forth in 

NYSDEC’s laws and regulations, Environmental Conservation Law Article 17 and New York 

Code of Rules and Regulations title 6, Part 703.  In issuing water quality certifications, NYSDEC 

certifies that the activities undertaken pursuant to a federal license or permit will comply with the 

State’s water quality requirements and will not adversely affect water quality in New York.  

B. The Natural Gas Act and the Commission’s Regulations 

3. The Natural Gas Act states that no natural gas company shall undertake the 

construction of any facility “unless there is in force” a certificate of public convenience and 

necessity.  15 U.S.C. § 717f(c)(1)(A).  The Act provides that a certificate shall be issued “if it is 

found that the applicant is able and willing… to conform to the provisions of the Act … and the 

requirements, rules, and regulations of the Commission.”  15 U.S.C. § 717f(e).  Otherwise, “such 

application shall be denied.”  15 U.S.C. § 717f(e).  The Act gives the Commission the power “to 

attach to the issuance of the certificate and to the exercise of the rights granted thereunder such 

reasonable terms and conditions as the public convenience and necessity may require.”  15 

U.S.C. § 717f(e).  The Commission is responsible for assuring compliance with the terms and 
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conditions of its orders and certificates, and to otherwise protect the public interest.  15 U.S.C. 

§ 717s; see also Federal Power Commission v. Texaco, 377 U.S. 33, 41-42 (1964).   

4. The Natural Gas Act addresses how it should be construed with other federal 

laws, including the Clean Water Act, and states that “nothing in this chapter affects the rights of 

States under— … the Federal Water Pollution Control Act…” (33 U.S.C. 1251 et seq.). 15 

U.S.C. 717b(d). 

5. The Natural Gas Act provides that whenever it appears to the Commission that 

any person is engaged or about to engage in any acts or practices which constitute or will 

constitute a violation of the Act, or any rule regulation, or order issued thereunder, the 

Commission may bring an action to enjoin such acts and otherwise enforce compliance.  15 

U.S.C. § 717s(a).  

6. The Natural Gas Act provides: 

Any person that violates this Act, or any rule, regulation, restriction, 
condition, or order made or imposed by the Commission under 
authority of this Act, shall be subject to a civil penalty of not more 
than $1,000,000 per day per violation for a long as the violation 
continues. 
 

15 U.S.C. § 717t-1(a). 
 

7. The Commission’s Natural Gas Act regulations provide that any ground 

disturbance activities undertaken “shall be consistent with all applicable law,” including the 

Clean Water Act.  18 C.F.R. § 157.206(b)(2).  The regulations further provide that any activities 

authorized under a blanket certificate “shall not have a significant adverse impact on a sensitive 

environmental area.” 18 C.F.R. § 157.206(b)(4).  The term “sensitive environmental area” is 

defined to include, among other things, floodplains (associated with water bodies) and wetlands.  

18 C.F.R. §§ 157.202(11).  
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C. Commission Jurisdiction 

8. Sections 20 and 21 of the Natural Gas Act give the Commission jurisdiction to 

enforce the Act, the regulations, and any order issued pursuant to the Act.  15 U.S.C. §§ 717s; 

717u.  The Commission may take enforcement action whenever it appears that a natural gas 

company “is engaged or about to engage in any acts or practices which constitute or will 

constitute a violation of the provisions of this Act… or of any rule, regulation or order 

thereunder….”  15 U.S.C. §§ 717s; 717t.  Section 14 of the Natural Gas Act empowers the 

Commission to “investigate any facts, practices, or matters which it may find necessary or proper 

in order to determine whether any person has violated or is about to violate” any provision of the 

Act or any rule, regulation or order issued thereunder, or to aid in the enforcement of the Act.  15 

U.S.C.§ 717m(a). 

9. The Commission has jurisdiction over all pipeline construction activities, 

including those involving any ground disturbance activities within a pipeline right of way.  18 

C.F.R. §§ 157.201; 157.206.  The Commission’s regulations prohibit any ground disturbance 

activities in the pipeline right of way that are inconsistent with the Clean Water Act.  18 C.F.R. 

§ 157.206(b)(2).  Clear cutting and other related activities on the pipeline right of way constitute 

regulated ground disturbance and construction activities under the Natural Gas Act, the 

regulations and the Order, and are within the Commission’s jurisdiction.   

10. The Commission has jurisdiction to investigate Constitution’s acts and omissions 

related to tree and vegetation cutting and other ground disturbance activities within the pipeline 

right of way in New York undertaken after the Commission issued the Order, and to enforce the 

provisions of the Natural Gas Act, the Commission’s regulations, and the Order with respect to 

those acts and omissions.  15 U.S.C. §§ 717m; 717s; 717u.  The Commission has jurisdiction to 

6 



stay the Order issued here, which conditionally approved Constitution’s pipeline project.  15 

U.S.C. § 717o. 

11. Section 13 of the Natural Gas Act provides that any State complaining of 

anything done or omitted to be done by any natural gas company in contravention of the 

provisions of the act “may apply to the Commission by petition, which shall briefly state the 

facts, whereupon a statement of the complaint thus made shall be forwarded by the Commission 

to such natural-gas company, which shall be called upon to satisfy the complaint or to answer the 

same in writing within a reasonable time to be specified by the Commission.”  15 U.S.C. § 717l.  

Rule 206 of the Commission’s Rules of Practice and Procedure provide that a complaining party 

may proceed by filing a complaint or petition, which contains relevant facts and a cognizable 

claim that the Commission has the power to address.  18 C.F. R. §§ 385.206 and 385.207.   

12. Under the Natural Gas Act, Constitution has the responsibility to take any action 

necessary to protect its rights and responsibilities regarding the use of the pipeline right of way 

for purposes of constructing and operating the pipeline Project in compliance with the Act, the 

Commission’s regulations, and the Order. 15 U.S.C. § 717u.2  Constitution has the responsibility 

to refrain from authorizing or encouraging third-parties to take actions within the pipeline right 

of way that Constitution itself is not authorized to take, and to refrain from condoning any such 

actions.  Constitution may not authorize, encourage or condone the actions of third-parties and/or 

fail to take reasonable action to prevent activities by third-parties within the pipeline right of way 

of which it has knowledge that are in violation of the Natural Gas Act, the Commission’s 

regulations and/or the Order. 

2 See Columbia Gas Transmission Corp. v. Burke, 768 F. Supp. 1167, 1173 (N.D.W.Va 1990) 
(gas company is entitled to injunction against property owner’s refusal to halt construction of 
home in pipeline right-of-way because company’s safety duties were being impaired);  
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D. Relevant New York Real Property Law 

13. Under New York’s real property law, an easement holder has the dominant right 

to control the pipeline right of way, as well as the responsibility to maintain the right of way.  5-

40 Warren's Weed New York Real Property, Easements, § 40.70.  Constitution holds easements 

pursuant to right of way agreements on properties making up the pipeline right of way in New 

York, which have been clear cut and subject to construction activities (Coppersmith Aff., ¶¶ 4, 7-

10, 12-14; Exhibits A, B and D).3  Constitution’s rights over the properties on which it holds 

easements are superior to those of the landowner/grantor and are governed by the terms of the 

agreements.4  Unless the agreements specifically reserves to the landowner/grantor timbering or 

other rights to use, such rights cannot be read into the agreements.  5-40 Warren's Weed New 

York Real Property, Easements, § 51.09.  The easement agreements here do not reserve to the 

landowner/grantor such timbering or other rights to use.   

 
II. FACTUAL BACKGROUND 

A. Constitution’s Application for a Certificate of Public Convenience and 
Necessity Pursuant to Section 7 of the Natural Gas Act 

14. On June 13, 2013, Constitution filed an application under Section 7 of the Natural 

Gas Act, 15 U.S.C. § 717f, for a blanket certificate of public convenience and necessity, and 

requested authorization to construct and operate a 125-mile natural gas pipeline project and 

associated facilities (the “Project”) from Susquehanna County, Pennsylvania to Schoharie 

3 References are to the Affidavit of Kathleen Coppersmith, which is submitted in support of this 
complaint and petition. 
4 See Paine v. Chandler, 134 N.Y. 385, 391 (1892); Herman v. Roberts, 119 N.Y. 37, 43 (1890) 
(owner of land subject to easement has right to use only if not inconsistent with rights of 
easement holder and rights of easement holder are paramount); Columbia Gas Transmission 
Corp. v Bishop, 809 F. Supp. 220, 222 (W.D.N.Y. 1992) (owner of land subject to easement may 
not use land in any way inconsistent with easement holder’s rights).  
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County, New York (Application, 20130613-5078 to 5080).  In its application, Constitution 

included a list of the authorizations required under federal law to implement the Project.  The list 

included a Clean Water Act Section 401 water quality certification issued by NYSDEC and a 

Section 404 dredge and fill permit issued by the U.S. Army Corps of Engineers (Application, 

Exhibit J).  33 U.S.C. §§ 1341 and 1344. 

15. Constitution’s application also included an Environmental Report identifying, 

among other things, protected water bodies, wetlands, floodplains, flood hazard zones, 

endangered/threatened species, and ecologically sensitive areas that would be impacted by 

construction and/or operation of the Project (20130613-5078: Exhibit F-1, pp. 2-54 to 2-107).  

Constitution’s Environmental Report indicated that a water quality certification would be 

required from NYSDEC for all water body and wetland crossings (p. 2-52).  Constitution’s 

application did not propose – and the Commission did not approve – any tree cutting, clear-

cutting, or other construction activities before issuance of all authorizations required under 

federal law, including NYSDEC’s water quality certification. 

16. On July 17, 2013 the NY Attorney General filed a motion to intervene in the 

Commission’s Section 7 certificate proceeding under the Natural Gas Act in order to protect and 

advance the State’s interests, enforce applicable laws, and otherwise protect the public health, 

environment, and economic interests of New York citizens (20130717-5313, pp. 5-6).  The 

Commission granted intervention and the NY Attorney General has been an active participant in 

the Section 7 proceeding since that time. 
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B. The Commission’s Final Environmental Impact Statement for the Project 

17. On October 24, 2014, Commission staff issued a Final Environmental Impact 

Statement (“FEIS”) for Constitution’s Project (20141024-4001).5  The FEIS documented the 

Project’s potential adverse impacts on water bodies, wetlands, water use, fisheries, vegetation, 

and endangered/threatened species and their habitat (FEIS, pp. ES-4 to ES-6; §§ 4.3 and 4.4; 

Appendices K-2, L-2, and N).  The FEIS specifically recognized that the Project required close 

environmental compliance monitoring and recommended that Constitution be required to have 

environmental inspectors to implement a compliance monitoring program (FEIS, pp. ES-14; 5-

19 to 5-20, ¶¶ 6-7).   The FEIS listed NYSDEC’s water quality certification as one of the “major 

permits, approvals and consultations” applicable to the project, among others (FEIS, Table 1.5.1, 

p. 1-16).   

18. The FEIS concluded that construction and operation-related environmental 

impacts would be minimized or mitigated by Constitution’s compliance with numerous 

environmental conditions, which involved both the sequence and timing of construction 

activities, and the implementation of substantive mitigation measures (FEIS, p. ES-5 to ES-7).  

One recommended environmental condition in the FEIS required Constitution to submit to the 

Commission documentation showing that it had received all authorizations required under 

federal law before commencing pipeline construction activities (p. 5-20, ¶ 8).  This necessarily 

included documentation that Constitution had received a water quality certification from 

NYSDEC (ES-5 to ES-7).  Many of the other conditions in the FEIS required other action prior 

5 On February 12, 2014, Commission staff issued a draft EIS on which New York filed extensive 
and detailed comments (20141024-4001, pp. S-96 to S-149).  NYSDEC submitted multiple 
comments; and the New York Attorney General, the Public Service Commission, and the 
Department of Agriculture and Markets also submitted comments.   

10 

                                                 



to construction and before any tree or vegetation clearing (FEIS ¶¶ 3, 6, 11-14, 19, 20, 23, 25-26, 

28-38, and 42).  

19. After analyzing the environmental impacts of the project, the FEIS set forth 43 

recommended conditions to mitigate those impacts (§ 5.2, pp. 5-17 to 5-24).  All of the FEIS’s 

recommended conditions were later adopted by the Commission in the Order, including the 

requirement that prior to commencing pipeline construction activities, Constitution submit 

documentation that it had received all applicable authorizations required under federal law, 

including a water quality certification from NYSDEC.  (Compare FEIS ¶ 8, p. 5-20 with Order, 

Env. Cond. ¶ 8).     

C. The Commission’s Order Issuing Certificates of Public Convenience 
and Necessity______________________________________________ 

20. On December 2, 2014, the Commission issued the Order conditionally approving 

the Project under Section 7(c) of the Natural Gas Act, 15 U.S.C. § 717f(c) (20141024-4011).6  

The Order provided in part: 

(E) The certificate authority issued in Ordering Paragraphs (A) and (D) 
shall be conditioned on the following: … 
 
 (2) Applicants’ compliance with all applicable Commission regulations 
under the NGA including, but not limited to, Parts 154 and 284, and paragraphs 
(a), (c), (e), and (f) of section 157.20 of the regulations; 
 
 (3) Applicants’ compliance with the environmental conditions listed in the 
appendix to this order. 
 

(Order, ¶¶ 148 (E), p. 46). 
 

21. The Order contained the Commission’s environmental analysis, which concluded 

that even if the Project was constructed in accordance with applicable laws and regulations, it 

6 Constitution Pipeline Co., LLC, 149 FERC ¶ 61,121 (2014), on reh’g, 154 FERC ¶ 61,046 
(2016) (“Rehearing Order”).   
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would still result in some adverse environmental impacts (Order ¶ 73, p. 24).  The Commission 

found that impacts on water bodies and wetlands would be mitigated by Constitution’s 

compliance with conditions in the water quality certification issued by NYSDEC (¶ 79, p. 25).  

The Commission further found that adverse impacts would be reduced if Constitution 

implemented the Environmental Conditions in the FEIS.  The Commission then incorporated 43 

Environmental Conditions into the Order (¶ 73, p. 24).  The Order expressly stated that the 

certificate “shall be conditioned” upon Constitution’s compliance with the Commission’s 

regulations and with compliance with the Order’s Environmental Conditions (p. 46, ¶ E). 

22. The Commission’s Order included the express requirement that  prior to seeking 

Commission approval to commence pipeline construction, Constitution submit documentation to 

the Director of the Office of Energy Projects (“OEP”) that it had obtained all authorizations 

required under federal law:  

Prior to receiving written authorization from the Director of OEP to 
commence construction of their respective project facilities, the 
Applicants shall file documentation that they have received all applicable 
authorizations required under federal law (or evidence of waiver thereof).  

(Order, Env. Cond. ¶ 8; emphasis in original).   

23. The Order also set forth requirements to protect endangered species and migratory 

birds if clear cutting occurred after April 1:  

Immediately prior to any vegetation clearing to be conducted between 
April 1 and August 31, Constitution shall conduct nest surveys for birds 
of conservation concern performed by qualified personnel within areas 
proposed for clearing.  Constitution shall file the results of the surveys 
with the Secretary and provide a buffer around any active nests to avoid 
potential impacts until the young have fledged. (section 4.6.1.3) 
 
Prior to construction, Constitution shall develop a project- and site-
specific tree clearing plan for the northern myotis if clearing occurs 
between April 1 and September 30 that includes the location of any 
potential roost trees in or adjacent to the construction corridor, and as 
applicable incorporate the identified mitigation measures in section 4.7.2 
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of the final EIS.  This plan shall be filed with the Secretary for review and 
written approval of the Director of OEP.  (section 4.7.2) 
 

(Order, Env. Conds. ¶¶ 26, 29).  On information and belief, Constitution has not complied with 

these conditions.  It has not conducted nest surveys for birds of conservation concern, nor filed 

with the Commission the results of the surveys along with buffer areas around active nests in 

order to avoid potential impacts, as required by Environmental Condition 26.  On information 

and belief, the Director of OEP has not issued a written approval of the site specific tree clearing 

plan for the northern myotis (Northern Long-Eared Bat), as required by Environmental 

Condition 29.   

24. The Order delegated authority to the Commission’s Director of OEP “to take 

whatever steps are necessary to ensure the protection of all environmental resources during 

construction and operation of the projects,” including “the design and implementation of any 

additional measures deemed necessary (including stop-work authority) to ensure continued 

compliance with the intent of the environmental conditions as well as avoidance or mitigation of 

adverse environmental impact resulting from construction and operation of the projects” (Order, 

Env. Cond. ¶ 2). 

D. The Commission’s Rehearing Order 

25. Numerous stakeholders in the proceeding filed motions for rehearing of the Order.  

On January 27, 2015, the Commission granted rehearing, but did not rule on the claims advanced 

(20150127-3038).  A year later, on January 28, 2016, the Commission issued an order on 

rehearing upholding the Order in its entirety (Reh. Order: 20160128-3064).   

26. In response to stakeholder rehearing challenges that the Commission could not 

issue the conditional Order and blanket certificate before NYSDEC issued a water quality 

certification, the Commission held that the Clean Water Act had “no absolute bar” to the 
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Commission acting to issue the certificate (Reh. Order, ¶ 63, pp. 23-24).  The Commission 

characterized the Order as an “incipient authorization without current force or effect” because 

Constitution is not allowed “to begin the proposed activity before the environmental conditions 

are satisfied” or before NYSDEC issues the Clean Water Act 401 water quality certification (¶¶ 

62-63, pp. 23-24; emphasis added).  The Commission reiterated that the authority given to 

Constitution in the Order “is subject to the applicants’ compliance with the environmental 

conditions set forth in the order” (¶ 43, p. 17). 

27. In response to stakeholder challenges that Constitution’s compliance with the 

Order’s environmental conditions would not be enforced, the Commission stated that it “takes 

matters of compliance seriously,” and that Constitution would be subject to sanctions and civil 

penalties if it fails to comply (¶¶ 54-56; pp. 21-22).  The Commission stated that the 

environmental conditions imposed under the Order are “mandatory,” and that Constitution is 

required to employ environmental inspectors to monitor and ensure compliance and to identify 

areas of non-compliance.  The Commission also stated that it will ensure that Constitution is 

fulfilling its duties by conducting its own monitoring (¶ 171, p. 71-72).  The Commission upheld 

its environmental analysis under the National Environmental Policy Act, 42 U.S.C. § 4334, 

because the Order imposed further study of certain environmental issues and “requires the 

completion and review of those studies prior to commencement of construction” (¶ 53, p. 21). 

28. The Commission discussed NYSDEC’s water quality certification:  

If and when NYSDEC issues a WQC [water quality certification] for the projects, 
Constitution will be required to comply with the requirements of the WQC.  If 
Constitution is required to materially modify its project to satisfy any conditions imposed 
by NYSDEC, it would file a formal variance request with the Commission for any such 
modification. 

 
(¶ 70, p. 27).   
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E. Constitution’s Implementation Plan 

29. On May 19, 2015, Constitution submitted its Implementation Plan to the 

Commission, which purported to comply with some of the Order’s 43 Environmental Conditions 

(20150519-5135).  With respect to the authorizations required under federal law as set forth in 

Environmental Condition 8 of the Order, including the water quality certification from 

NYSDEC, the Plan stated:  

Constitution has applied for all authorizations required under federal law for the 
Project.  Constitution has received or will receive all such authorizations for each 
facility location prior to commencing construction at each location.  A table 
listing the status of all applicable authorizations is included in the Condition 8 
Attachment to this IP. 

 
(20150519-5135, pp. 9-10; emphasis added).   

30. Constitution’s Implementation Plan included an Environmental Construction 

Plan, in which it outlined the construction sequence, beginning with planning, surveying, and 

flagging the pipeline route; then cutting and clearing trees and vegetation, grading, installing 

sediment barriers and interceptor dikes; followed by trenching, pipe installation, dewatering, 

backfilling, testing, and cleanup (20150519-5135, p. 51).  The Plan indicated that project-related 

“ground disturbance” would be limited to the right of way, workspace areas, contractor yards, 

borrow and disposal areas, access roads, and other certified and approved areas (p. 51).  On 

information and belief, the Commission has approved the Implementation and Environmental 

Construction Plans. 

F. Constitution’s Application to NYSDEC for a Water Quality Certification 

31. While its Natural Gas Act Section 7 certificate application was pending before the 

Commission, Constitution made several incomplete submissions to NYSDEC for a water quality 

certification.  On or about April 29, 2015, NYSDEC issued a notice of complete application for 

the water quality certification, which was a necessary administrative requirement to process 
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Constitution’s application.7  NYSDEC’s notice describes the pipeline project’s impacts on 

wetlands and water bodies and the agency’s jurisdiction under the Clean Water Act to avoid or 

mitigate those impacts.   

G. Constitution’s Right-of-Way Agreements and Eminent Domain Proceedings 

32. On information and belief, beginning in or around 2013, Constitution negotiated 

agreements with numerous landowners in New York to acquire the necessary right-of-way 

easements to construct, operate and maintain the pipeline and associated facilities.  These 

agreements do not contain a reservation of rights for the landowners/grantors to clear cut or take 

any other actions on the pipeline right of way property and in fact provide that only Constitution 

has those rights (Coppersmith, ¶ 14, Exhibit D). 

33. On information and belief, more than 50% of the property owners refused to reach 

an agreement with Constitution and the company then initiated eminent domain proceedings 

against them in the United States District Court for the Northern District of New York.  On 

information and belief, the Court has issued several orders granting permanent easements on the 

pipeline right of way.  Many of those proceedings are still pending. 

H. USFWS Biological Opinion 

34. On December 31, 2015, the U.S. Fish and Wildlife Service (“USFWS”) in 

consultation with NYSDEC, issued a Biological Opinion analyzing the effects of the 

Constitution pipeline on Northern Long-Eared Bats, an endangered species protected under the 

Endangered Species Act (“ESA”), 16 U.S.C. § 1531 et seq.  The Opinion found that the Project 

7 See NYSDEC April 29, 2015 Environmental Notice Bulletin, available at: 
http://www1.dec.state.ny.us/enb/101473.html;  
http://www1.dec.state.ny.us/enb/20150429_reg0.html#099990018100024  
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would have adverse impacts on bats due to disturbance from tree/vegetation removal activities 

during the “active season” beginning on April 1 (Bio. Op., p. 34).   

35. The USFWS determined that “individuals from an estimated seven maternity 

colonies may be exposed to stressors that result in take of individuals in the form of death or 

injury associated with the removal of 68 acres of trees during the active season and individuals 

within 13 acres surrounding hibernacula” (Bio. Op., p. 34).  The Opinion set forth specific 

requirements for monitoring and reporting of injured/dead bats during construction in the active 

season and for minimizing/mitigating the impacts.  It also set specific limits on the number of 

acres of trees and forest habitat that could be removed (Bio. Op. pp. 35-40).   

I. Constitution’s Request to Clear Cut Trees/Vegetation and Begin 
Construction-Related Activities in New York and Pennsylvania 

36. In letters of January 8 and 14, 2016 to the Commission, Constitution requested a 

“Partial Notice to Proceed” to begin clear-cutting trees and vegetation within the Project’s 100-

125-foot wide right of way over the entire 124-mile length of the Project in Pennsylvania and 

New York (20160108-5125; 20160114-5432).  Constitution proposed tree/vegetation cutting 

activities that traversed deep forest, steep slopes, protected wetlands, and 220 water bodies in 

New York.  Constitution asserted that the work would be done by “non-mechanized” means 

without heavy equipment or deep ground rutting, and indicated that after cutting, the 

trees/vegetation would be left in place for an undefined period of time.  Constitution asserted that 

it was “not requesting to proceed with construction of the Project,” but that it “will do so once 

applicable permits are received” (p. 2).   

37. At the time of Constitution’s cutting request to the Commission, NYSDEC had 

not rendered a final decision on the water quality certification.  Constitution claimed that the 

tree/vegetation clear-cutting activity did not require a water quality certification (p. 3), but 
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presented no evidence that NYSDEC had made such a determination.  In its January 14 

submission, Constitution in only general terms proposed avoiding water bodies and wetlands 

during clear-cutting by setting up buffer areas (20160114-5432).  Constitution submitted no 

documentation that NYSDEC had approved clear-cutting activities near water bodies or wetlands 

based upon that general proposal.   

38. In its request, Constitution claimed that it had developed a Third Party 

Environmental Compliance monitoring plan in consultation with Commission staff and 

NYSDEC (among others) in order to “monitor compliance with all applicable regulatory 

approvals and authorizations during tree felling” (20160114-5432, Attachment F, p. 4).    

39. Constitution also requested approval of numerous Project changes and variances 

to add workspace areas, expand easements, and otherwise increase the size of the project area 

(20160114-5432; Attachment D).8   Many of the variances involved water bodies, wetlands and 

other ecologically sensitive areas and implicated NYSDEC’s Clean Water Act water quality 

certification authority.  For example, Constitution proposed that the Commission approve a 

change to the crossing method for two protected trout streams; that work space be expanded 

around certain water bodies; and that additional water withdrawal be approved (Attachment D: 

Variances, pp. 6-14).   

J. NY Attorney General’s January 14, 2016 Opposition to Clear-Cutting 

40. On January 14, 2016, the NY Attorney General filed opposition to Constitution’s 

request for approval to begin clear-cutting activities (20160114-5411).  The Attorney General 

argued that Constitution proposed to commence pipeline construction without a water quality 

certification having been issued by NYSDEC and cited a Constitution project manager’s 

8 There were limited instances where Constitution eliminated work spaces, but those limited 
instances were insufficient to offset the overall increases to the Project area. 
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affidavit, which stated that tree cutting was an element of “construction” (pp. 6-7).  The Attorney 

General further argued that the Commission’s Order prohibited commencement of construction 

before Constitution had obtained authorizations required under federal law, including a water 

quality certification from NYSDEC under the Clean Water Act (pp. 6-8).  The Attorney General 

argued that granting approval to cut trees would be granting approval to commence construction 

in violation of the Order’s condition requiring a water quality certification from NYSDEC before 

commencing construction (pp. 6-8).  Pointing to the legislative history of Section 401 of the 

Clean Water Act, the Attorney General asserted that the intent of that provision is the protection 

of water quality from the very kind of activities Constitution was proposing (p. 7).9   

41. Finally, the Attorney General noted that the Commission’s environmental review 

did not assess the impact of leaving cut trees and vegetation in place for an indeterminate period 

of time, as Constitution proposed, and that the Commission’s FEIS assumed immediate removal 

(pp. 11-12).  The Attorney General explained that a change to the construction procedure and 

sequence outlined in the Order may have environmental impacts, which the Commission had not 

assessed (pp. 11-12).   

K. Commission Staff Denial of Tree/Vegetation Clear-Cutting in 
New York____________________________________________ 

42. In a January 29, 2016 letter, the Commission’s Director of the Division of Gas – 

Environment and Engineering declined to grant approval for tree and vegetation clear cutting in 

9 The NY Attorney General cited the CWA’s Senate report, which stated, “[t]he purpose of the 
certification mechanism provided in this law is to assure that Federal licensing or permitting 
agencies cannot override State water quality requirements.” S. Rep. No. 92-414 (1971), reprinted 
in 1972 U.S.C.C.A.N. 3668, 3735 (1972). 

19 

                                                 



New York at that time (20160301-5098, p. 2).10  The Commission also declined to approve the 

numerous variances in the Project’s right of way that Constitution had requested.  

L. Constitution’s Renewed Request to Clear Cut in New York  

43. On February 25, 2016, Constitution renewed its request to commence tree and 

other vegetation clear-cutting in New York (20160225-5175).  Constitution claimed that it had 

obtained all required authorizations and that the Order and the Natural Gas Act certificate were 

not licenses or permits subject to a Section 401 water quality certification by NYSDEC (p. 2).  

Constitution also argued for the first time that a separate federal authorization, the U.S. Army 

Corps of Engineers dredge and fill permit under Section 404 of the Clean Water Act, was the 

only trigger for the requirement that Constitution obtain a water quality certification from 

NYSDEC, and that because a Section 404 permit was not required for tree or vegetation clearing 

activities, a water quality certification from NYSDEC was not required for that proposed activity 

(pp. 2-3).11  Constitution asserted that, unlike hydroelectric licenses, a certificate under the 

Natural Gas Act is not a federal license or permit that is subject to a water quality certification 

under Section 401 of the Clean Water Act, in part because a Natural Gas Act certificate is not 

listed in the U.S. Environmental Protection Agency’s “Certification Handbook” (pp. 2-3).  

44. Constitution also asserted that clear-cutting is not regulated under New York law 

and referenced NYSDEC’s web site, which generally addresses State permits for timber 

harvesting, but not water quality certifications for timber harvesting (p. 2).  Constitution failed to 

10 Although denying Constitution’s request to begin clear-cutting activities in New York, the 
Director did authorize such activities in Pennsylvania, involving approximately 20 percent of the 
pipeline route.    
11 Specifically, Constitution’s letter stated: “It is critical to note that for natural gas pipeline 
projects regulated under the Natural Gas Act, it is the presence and necessity of the CWA 
Section 404 permit that triggers the requirement to obtain a Section 401 Water Quality 
Certification, not the Commission’s Certificate of Public Convenience and Necessity” (p. 2). 

20 

                                                 



include with its renewal letter any evidence that NYSDEC had determined that clear-cutting 

trees and vegetation within the Constitution pipeline right of way did not implicate water quality 

and did not require a water quality certification.  

M. NY Attorney General’s Objection to Renewed Request to Clear Cut 

45. On February 29, 2016, the NY Attorney General renewed its objection to 

Constitution’s request for approval to clear cut trees and other vegetation within the pipeline 

right of way in New York before obtaining a water quality certification (20160301-5098).  Citing 

the Order’s environmental conditions, the Attorney General again noted that clear-cutting and 

any other construction activities could not proceed under the Order in the absence of a water 

quality certification from NYSDEC.  The Attorney General asserted that Constitution was 

circumventing NYSDEC’s authority under Section 401 of the Clean Water Act by requesting 

approval from the Commission to commence cutting trees and other vegetation without a water 

quality certification for the Project, and that the Commission would be circumventing 

NYSDEC’s authority as well if it approved that activity (p. 2).   The Attorney General cited a 

water quality study published in the Journal of Physical Science, which demonstrated that clear-

cutting was an activity that may result in discharges adversely impacting water quality.  The 

Attorney General argued that a Section 401 water quality certification from NYSDEC is required 

when an activity associated with a federally-licensed project could impact water quality (p. 2, fn. 

2). 

N. Clear-Cutting and Other Ground Disturbance Construction Activities 
Undertaken in New York Without Commission Approval___________ 

46. On or about March 8, 2016, the NY Attorney General received credible evidence 

that clear-cutting had commenced within the pipeline right of way at several locations in New 

York.  The Attorney General also learned that Constitution apparently was aware of the clear 
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cutting activities, but had not taken any action to stop such activities or to report them to the 

Commission.  The Attorney General thereafter commenced an investigation regarding the 

reported clear cutting activity (Coppersmith Aff., ¶¶ 6-11). 

47. The Attorney General’s investigation revealed significant clear-cutting, road 

building, work space clearing, heavy equipment use in wetlands and in other sensitive 

environmental areas, and other construction-related activities at numerous locations along the 

pipeline right of way in Broome, Delaware and Schoharie Counties, New York (Coppersmith 

Aff., ¶ 9; Exhibits A and B).  The investigation also revealed that Constitution had returned to 

the clear cut locations after the activities took place to re-stake and re-flag the right of way and to 

dig test pits, and therefore was aware of these activities being undertaken within the pipeline 

right of way (Coppersmith Aff., ¶ 9).  Constitution holds easements on the property in the 

pipeline right of way where the activities took place (Coppersmith Aff., ¶¶ 11-13; Exhibit D).   

On information and belief, Constitution did nothing to stop the activities. 

48. The construction-related activities on the pipeline right of way are significant in 

scope and geographic size and occurred during 2015 and 2016, after the Commission issued the 

Order.  The activities continued after April 1, 2016, during the “active season” for endangered 

and threatened species (Coppersmith Aff., ¶ 9).  The activities have impacted State-protected 

streams and wetlands (Coppersmith Aff., ¶ 9; Exhibits B-1, B-2, B-3, B-4 and B-10).  On 

information and belief, the activities on the right of way were undertaken by landowners who 

had granted Constitution easements, or by their agents, including area logging companies.  

Constitution expressly or tacitly authorized, encouraged and/or condoned the tree and vegetation 

cutting and clear-cutting, and other ground disturbance activities.   
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49. The locations and site observations of activities within the right of way are  

summarized in the accompanying Coppersmith Affidavit (Exhibit A) and are outlined below: 

Site ID. Property Location Site Observations 

 
B-1 Town of Masonville,  

Delaware County 

 
Clear Cut of Pipeline Right of Way 

 
B-2 Town of Davenport, 

Delaware County 

 
Tree Cutting, in and/or near Posted New York 

State Regulated Wetlands, Use of Heavy 
Equipment, Evidence of Deep Ruts 

 
B-3 

 
Town of Masonville, 

Delaware County 

 
Clear Cutting on Stream Banks, Trees Left in 

Steam Causing Damming, Other Stream 
Disturbance 

 
B-4 

 
Town of Sidney, 
Delaware County 

 
Clear Cutting, Use of Heavy Equipment in or 

near Posted New York State Regulated Stream, 
Evidence of Deep Ruts 

 
B-5 

 
Town of Franklin 
Delaware County 

 
Clear Cutting, Posted Wetlands 

 

 
B-6 

 
Town of Sanford, 
Broome County 

 
Clear Cutting, Multiple Logging Roads in Use, 

Evidence of Heavy Equipment Use 
 

 
B-7 

 
Town of Sanford, 
Broome County 

Tree Cutting, Use of Heavy Equipment, 
Logging Roads 

 

 
B-8 

 
Town of Summit, 
Schoharie County 

 
Clear Cutting  

 
B-9 

 
Town of Sidney,  
Delaware County 

 
Tree Cutting 

 
B-10 

 
Town of Davenport,  

Delaware County 

 
Tree Cutting, Posted New York State 

Regulated Wetlands 
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50. The clear-cutting, road building, work space clearing, heavy equipment use, and 

other construction-related activities were undertaken without compliance with certain the 

Environmental Conditions in the Commission’s Order.  The activities were undertaken without 

Commission approval and without a NYSDEC water quality certification. 

O. Constitution’s Withdrawal of Its Renewed Request to Clear Cut 

51. On information and belief, on or about March 9, 2016, a NYSDEC Environmental 

Conservation Officer who had received information concerning clear-cutting and other activities 

within the pipeline the right of way contacted the Commission’s project manager and reported 

those activities.  The following day, Constitution withdrew its February 25, 2016 renewed 

request for Commission approval to begin tree cutting in New York, stating it “is now moot and 

no longer needed,” and that it would file a new request for the necessary authorization at the 

appropriate time (March 10, 2016 Constitution letter to the Commission: 20160310-5043).  

Constitution’s letter did not disclose the extent of clear-cutting activities that had already 

occurred within the pipeline corridor in New York.  

P. Constitution’s Knowledge of Clear Cutting 
and Other Construction Activities________ 

52. On March 15 and 16, 2016, three parties filed letters with the Commission on the 

Project docket and indicated that “large scale” and “substantial” tree cutting activities were 

taking place within the pipeline right of way in New York (20160315-5015; 20160316-5006; 

20160316-5124).  The letters requested the Commission to investigate and to take other 

appropriate action. 

53. Constitution had knowledge of the clear cutting and other ground disturbance and 

construction-related activities on the pipeline right of way in New York as a result of those 

letters and other information.  For example, in the Project’s Weekly Summary Report for March 
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6 to March 12, 2016, the Project’s environmental compliance monitor acknowledged these 

activities, but downplayed them by terming them “selected tree cutting,” and blamed landowners 

and roadway maintenance crews for the activities.  The monitor’s report also incorrectly stated 

that such activities were outside of the Commission’s jurisdiction:   

The Compliance Monitor for Spread B inspected areas in New York where tree 
felling activities along the Project right-of-way at specific locations (i.e., 
Delaware and Schoharie Counties, New York) were reported by the public. The 
Compliance Monitor ascertained that there was no evidence that tree felling 
activities were conducted by Constitution’s staff or contractors based on site 
inspections, Constitution’s response to our inquiries about the subject, and 
Constitution’s reduction in work staff as noted above. It appears that the selected 
tree cutting conducted on the Project right-of-way was performed by individual 
landowners and/or roadway maintenance crews, which are activities outside of 
the FERC’s jurisdiction. 
 

(20160322-5033, p. 2; emphasis added).   

54. Despite the third party environmental compliance monitor’s Weekly Summary 

Report, Constitution’s own Weekly Report of March 15, 2016 stated:  “No tree felling has 

occurred in New York State” and “No landowner/resident complaints that relate to compliance 

with the requirements of the Order have occurred. (20160315-5070).  In subsequent Weekly 

Reports, Constitution continued to state that there were “[n]o serious violations, non-

compliances, or problem areas were reported this reporting period and none are pending 

resolution (20160322-5033).  On information and belief, Constitution has not filed any reports 

with the Commission disclosing the clear cutting and other activities -- or their full extent – 

within the pipeline right of way in New York. 

Q. Adverse Impacts of Clear Cutting, Tree Cutting, Road Building, Use of 
Heavy Equipment, and Other Construction Activities in the Right of Way  

55. The Commission’s FEIS found that the pipeline Project would cross 220 water 

bodies in New York, many of which are sensitive fisheries that support trout and trout spawning 

(FEIS, p. 4-93); that the Project would impact approximately 80 acres of protected wetlands in 
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New York; and that the Project crossed over 23 miles of terrain with steep (>15%) and often 

very steep slopes (>30%) (FEIS, Appendix G).   

56. Clear-cutting disturbs soil even if trees and vegetation remain in place.  During 

rain and storm events, depending on intensity and duration, disturbed soil can transport nutrients 

(nitrogen, phosphorous), organic matter, and other materials into water bodies and wetlands, 

particularly in areas with steep slopes.  A “buffer zone” around a water body or wetland is not 

always effective.  The migration of materials into water bodies and wetlands after construction 

activities can adversely impact water quality by increasing turbidity, phosphorous, nitrogen, and 

conductivity, and by altering pH, all of which are regulated under NYSDEC water quality 

standards, 6 NYCRR §§ 703.2 and 703.3, which are implemented and enforced under Section 

401 of the Clean Water Act.  33 U.S.C. § 1341. 

57. Clear cutting activities involve the removal of all trees, brush and other vegetation 

with heavy vehicles, machinery and equipment.  It is done over a wide swath of land and can be 

for hundreds of feet or miles.  It involves building access roads and work areas. Clear cutting 

activities are harmful to water bodies, wetlands and overall water quality, particularly on steep 

slopes, because of the tremendous ground disturbance activity that results. 

58. A seven-year long hydrological study on water quality demonstrates that cutting 

trees can increase turbidity in nearby water bodies even if the trees and vegetation are left in 

place.12   Another study, also involving leaving cut trees/vegetation in place, demonstrates that 

12 Marryanna, L. et al, “Water Quality Response To Clear Felling Trees For Forest Plantation 
Establishment At Bukit Tarek F.R., Selangor,” Vol. 18[1] Journal of Physical Science 33-45 
(2007) (experimental plot was clear cut, left in place with a 65.6 foot wide buffer next to river, 
and river’s turbidity increased on-average by 279%).   
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even five months after deforestation, nitrates had increased and pH was altered in a water body, 

adversely impacting water quality.13  

R. NYSDEC’s Denial of the Water Quality Certification 

59. On April 22, 2016, NYSDEC denied Constitution’s application for a Section 401 

water quality certification for the Project (Exhibit A: DEC Permit # 0-999-00181/00024 Water 

Quality Certification Notice of Denial).  NYSDEC found that Constitution had failed to address 

in a meaningful way the significant water resource impacts that may occur from the Project and 

the agency’s water quality concerns.  NYSDEC further found that Constitution had failed to 

provide sufficient information to demonstrate compliance with New York’s water quality 

standards and therefore NYSDEC could not determine whether the Project would comply with 

those standards, as Section 401 requires.  Specifically, NYSDEC stated that Constitution had 

failed to provide sufficient information related to stream crossings (pp. 8-12), wetlands crossings 

(pp. 13-14), pipeline depth (pp. 12-13) and blasting activities (p. 13).   

60. NYSDEC recounted the water quality impacts associated with the Project, 

particularly because it proposed “trenching,” rather than a preferred alternative, to cross 251 

streams, many of which presented sensitive ecological conditions, provided fish and wildlife 

habitat, and supported trout or trout spawning (p. 8-9).  NYSDEC stated that Constitution also 

had submitted only a limited analysis of pipe depth in 21 of the 251 water bodies, and that pipe 

exposure would cause severe negative impacts if reburying was necessary (p. 12-13).  NYSDEC 

also recounted Constitution’s failure to demonstrate that wetland crossings would minimize 

discharges to waters in violation of New York’s water quality standards (Exhibit A, p. 13-14).  

13 Likens, G.L. et al., “Effects of Forest Cutting and Herbicide Treatment on Nutrient Budgets in 
the Hubbard Brook Watershed-Ecosystem” 40 Ecol. Monogr. 23-47 (1970) (study also showed 
large increases for all major ions, except for ammonium, bicarbonate, and sulfate).  

27 

                                                 



NYSDEC found Constitution’s Blasting Plan to lack site specific information about where 

blasting would occur, but that it essentially proposed blasting in shallow bedrock over a total of 

42.77 miles, crossing 84 wetlands and 27 water bodies (p. 13). 

61. In its Statement of Reasons for Denial, NYSDEC stated that Constitution was 

required to submit an application with sufficient information to demonstrate compliance with the 

water quality regulations, but had failed to do so (p. 14).  NYSDEC concluded that Constitution 

failed to demonstrate that the Project would comply with New York’s water quality standards 

and denied the CWA 401 certification (Exhibit A, p. 14). 

III. CONSTITUTION’S ACTS AND OMISSIONS 
HAVE HARMED NEW YORK 

 
62. The commencement of significant clear cutting and other ground disturbance 

construction activities within the pipeline right of way without compliance with the 

Environmental Conditions in the Order has adversely affected the people of the State by 

circumventing NYSDEC’s authority under the Clean Water Act and the underlying purpose of 

water quality protections.  The people of the State, particularly those living in the communities 

along the pipeline right of way, have not been given the promised strict compliance with the 

Environmental Conditions, which has harmed and impaired, and threaten to further harm and 

impair, waters bodies, wetlands and other sensitive environmental areas in New York.   

63. In compliance with Rule 206(b), 18 C.F.R. § 385.206(b), the Attorney General 

asserts as follows: 

64. Constitution’s acts and omissions: Rule 206(b)(1).  As set forth above and in the 

claims below, Constitution has expressly or tacitly authorized, encouraged or condoned the tree 

and vegetation cutting and clear-cutting, and other ground disturbance activities within the 
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pipeline right of way.  Those activities have harmed and impaired, and threaten to further harm 

and impair, waters bodies, wetlands and other sensitive environmental areas in New York.   

65. Constitution’s violation of statutory or regulatory requirements: Rule 206(b)(2). 

Constitution’s acts and omissions have violated the Natural Gas Act, 15 U.S.C. § 717f, which 

prohibits construction activities prior to having a certificate in full force and effect.  

Constitution’s acts and omissions have violated the Commission’s regulations, 18 C.F.R. 

§ 157.206, which require all ground disturbance activities to be consistent with the Clean Water 

Act, the ESA and other applicable federal laws.  The tree and vegetation clear cutting and other 

activities were not consistent with the Clean Water Act because NYSDEC has not issued water 

quality certification under Section 401.  Those activities were not consistent with the ESA 

because Constitution failed to fulfill Environmental Conditions 26 and 29 in the Order, which 

require Constitution to conduct bird nest surveys, establish buffers, identify bat roost trees, and 

incorporate mitigation measures. 

66. Environmental and other issues presented: Rule 206(b)(3).  Constitution’s actions 

and omissions have resulted in activities that have impacted or threatened to impact: (i) water 

bodies because trees were deposited in and dammed a water body; (ii) wetlands because the use 

of heavy equipment resulted in deep ruts and destruction of wetland flora; and (iii) endangered or 

threatened species or species of concern because clear cutting activities occurring after April 1 

without compliance with the necessary surveys, buffers, identification and plan approvals 

required under the Order.  Constitution’s act and omissions have undermined the Order, the 

Natural Gas Act certificate approval process, the Commission’s environmental review under the 
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National Environmental Policy Act, and NYSDEC’s water quality certification authority under 

Section 401 of the Clean Water Act.14 

67. Quantification of financial impact/burden: Rule 206(b)(4).  Constitution’s acts 

and omissions precipitated an investigation and legal action at the NY Attorney General’s cost.  

Precise quantification of the financial impact of Constitution’s acts and omissions requires a 

calculation of direct and indirect personal service costs and attorney’s fees for those persons 

involved in the investigation and in the preparation of this complaint and petition.  Those costs 

will be provided upon request by the Commission. 

68. Non-financial impacts: Rule 206(b)(5).  The non-financial impacts of 

Constitution’s acts and omissions involve irreversible cutting of trees and the alteration of a 

community’s environmental character before Constitution obtained all approvals required under 

federal law to implement the Project.  Constitution has still not obtained those approvals, and in 

fact, NYSDEC has denied the water quality certification.   (See narrative for Rule 206(b)(3) 

above.) 

69. Issues are not Pending In Another Proceeding: Rule 206(b)(6).  The issues set 

forth in this complaint and petition are not presently pending in a proceeding before the 

Commission or in any judicial proceeding.  Certain legal issues related to the Commission’s 

Rehearing Order, the Commission’s NEPA review, and associated Commission action, are 

pending before the United States Court of Appeals for the Second Circuit in an action brought by 

certain stakeholders to the Natural Gas Act Section 7 certificate proceeding (Catskill 

Mountainkeeper, et al. v Federal Energy Regulatory Commission, Docket Nos. 16-345, 16-361).  

14 See Trunkline Gas Co., FPC Op. No. 796-A, 58 FPC 2935, 2945 (1977) (challenged 
conditions in natural gas project’s certificate requiring applicant to obtain permits from State and 
federal agencies are necessary “to assure that this project is in the public convenience and 
necessity”). 
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Specific Relief Requested: Rule 206(b)(7).  The NY Attorney General requests that the 

Commission fully investigate Constitution’s acts and omissions and take appropriate 

enforcement action, including the imposition of civil penalties.  The Attorney General is not 

requesting, and would oppose, any enforcement action against the fee landowners on whose 

property the conduct giving rise to this complaint and petition took place.  The Attorney General 

further requests an order staying the Commission’s Order pending (a) the Commission’s 

investigation and enforcement action, and (b) the issuance of all federal authorizations, including 

the NYSDEC water quality certification under Section 401 of the Clean Water Act.  Finally, the 

Attorney General requests that the Commission issue an appropriate order to prevent any further 

activities within the pipeline right of way in New York. 

70. Documentary evidence in support of the complaint/petition: Rule 206(b)(8).  The 

accompanying Affidavit of Kathleen Coppersmith and appended exhibits contain the documents 

and evidence supporting the NY Attorney General’s complaint and petition.  The Attorney 

General’s investigation is continuing and he reserves the right to supplement this evidence. 

71. Dispute resolution: Rule 206(b)(9).  This matter is not appropriate for dispute 

resolution in light of the ongoing violations of law and the NY Attorney General’s belief that 

such a process will not resolve this matter.  The Commission’s Enforcement Hotline and other 

dispute resolution mechanisms have not been utilized in an effort to resolve this matter.  

72. Notice of Complaint: Rule 206(b)(10).  The accompanying Notice of Complaint 

complies with the specifications of 18 C.F.R. § 385.203(d) and is suitable for publication in the 

Federal Register. 
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IV. FIRST CLAIM – CONSTITUTION’S VIOLATION 
OF THE ORDER, THE NATURAL GAS ACT, AND 

THE COMMISSION’S REGULATIONS  

73. The NY Attorney General repeats and realleges the foregoing paragraphs as if 

fully set forth here.  

74. Upon issuance of the Commission’s Order, activities within the pipeline right of 

way became subject to the Commission’s jurisdiction and to the Order, and specifically to the 

Order’s Environmental Conditions.  All activities undertaken on the pipeline right of way are 

subject to the Commission’s jurisdiction pursuant to Section 7 of the Natural Gas Act and the 

terms of the Order.  15 U.S.C. § 717f.   

75. The Order requires Constitution to comply with the Order’s Environmental 

Conditions and with the Commission’s regulations (Order ¶ 148(E)(2) and (3), p. 46).   

76. The Natural Gas Act requires Constitution to have a blanket certificate in full 

force and effect before commencing pipeline construction and further requires compliance with 

the Order.  15 U.S.C. § 717f(b) and (e).  The Act imposes reporting requirements on the holder 

of a certificate. 15 U.S.C. § 717i. 

77. The Commission’s regulations governing blanket certificates require any “ground 

disturbance” activities to be consistent with applicable laws, including the provisions of the 

Clean Water Act, the ESA and Executive Orders 11988 and 11990 (protecting stream floodplains 

and wetlands).  18 C.F.R. § 157.206(b)(2)(i), (vi), (vii), and (viii).    

78. Under the Order and the Natural Gas Act, Constitution has the right of use and 

control of the pipeline right of way for the construction and operation of the pipeline.  The Order 

and the Act also impose duties and responsibilities on Constitution.  Constitution has the 

responsibility to assure compliance with the Act, the Commission’s regulations and the Order 
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Constitution had the responsibility to take reasonable action to ensure that the actions of others 

within the right of way did not cause a violation of the Order, the Act or the regulations.   

79. Constitution holds easements for the pipeline right of way properties where these 

activities have occurred.  Under New York law, Constitution’s rights to use and control of the 

pipeline right of way are superior to the rights of the easement grantor and landowner.  Under the 

easements, Constitution has enforceable rights and responsibilities associated with the use and 

control of the pipeline right of way, including the responsibility to prevent tree and other 

vegetation clearing and any other construction activities that violate the Order, the Act or the 

regulations.   

80. Constitution has the duty not only to comply with the Order, but to ensure that 

others do not cause violations of the Order within the pipeline right of way property once it 

knows of those activities.  Constitution has the right and the duty to enforce the Order’s 

requirements under Section 24 of the Natural Gas Act, 15 U.S.C. § 717u.15  Section 24 provides 

the statutory authority for Constitution to enforce its right to use and control of the pipeline right 

of way if another use is inconsistent with or violates the Order, the Commission’s regulations or 

the Act.  15 U.S.C. § 717u.  Constitution has failed to enforce its rights to use and control of the 

right of way consistent with the Act, the Commission’s regulations and the Order.   

81. Despite its knowledge of the activities on the pipeline right of way in New York, 

Constitution, upon information and belief, failed to take any action to stop it.  During the 

activities spanning 2015 and 2016, Constitution failed to advise the landowners of the Order’s 

15 See Columbia Gas Transmission Corp. v. Burke, 768 F. Supp. 1167, 1173 (N.D.W.Va 1990) 
(under Section 24, gas company entitled to enjoin property owner’s refusal to halt construction 
of home in pipeline right-of-way because company’s safety duties were being impaired).  
Columbia Gas Transmission Corp. v Bishop, 809 F. Supp. 220, 222 (W.D.N.Y. 1992) 
(landowner/grantor of easement may not use land subject to easement for septic system and 
trailer near gas well head because such use is inconsistent with gas company’s rights).   
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Environmental Conditions and of the potential that clear cutting and other activities would 

violate the Order.  Once aware of the activities, Constitution failed to notify landowners that 

such activities may have violated the Order’s Environmental Conditions. 

82. Constitution had the responsibility to advise New York landowners of the 

Commission’s denial of its request to cut trees and vegetation within the pipeline right of way in 

New York.  Constitution failed to fulfill that responsibility by not advising New York 

landowners of the Commission’s denial to begin cutting trees and vegetation.  Instead in a 

January 30, 2016 letter, Constitution stated its intention to begin pipeline construction in the 

Spring of 2016 (Coppersmith Aff., Exhibit C).  

83. On information and belief, the Commission staff knew of the activities on the 

pipeline right of way and knew that Constitution was aware of such activities.  Section 20 of the 

Natural Gas Act provides the statutory mechanism for the Commission to enjoin Constitution’s 

violations of the Order, the Act, or the Commission’s regulations.  15 U.S.C. 717s.  On 

information and belief, the Commission has not taken any actions to address or enjoin 

Constitution’s violations of the Order, the Act or the Commission’s regulations, and has not 

otherwise taken any enforcement action against Constitution.  

84. The Commission has a responsibility to exercise its discretion and take 

appropriate enforcement action against Constitution for its acts and omissions. 

85. Constitution’s violation of the specific provisions of the Order, the Commission’s 

regulations, and the Act are set forth below. 

A. Constitution’s Violation of the Order’s Environmental Conditions 

86. The Order is expressly conditioned upon Constitution’s compliance with the 

Order’s Environmental Conditions (Order, ¶ (E)(3), p. 46).  Constitution has violated several 

Environmental Conditions.  
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Violation of Environmental Condition 8: Failure to Obtain Federal Authorizations and 
Commission Approval to Proceed With Construction. 

 
87. Constitution is required to obtain all authorizations for the Project required under 

federal law, including a water quality certification from NYSDEC, and is also required to obtain 

Commission approval before commencing any ground disturbance or construction-related 

activities on the pipeline right of way (Order, Env. Cond. ¶ 8).   The Project requires a water 

quality certification under Section 401 of the Clean Water Act because constructing of the 

pipeline may result in a discharge into a water body.  33 U.S.C § 1341(a).16   

88. Environmental Condition 8 provides: 

Prior to receiving written authorization from the Director of OEP to 
commence construction of their respective project facilities, the 
Applicants shall filed documentation that they have received all applicable 
authorizations required under federal law (or evidence of waiver thereof).  

 
(Order, Env. Cond. ¶ 8; emphasis in original). 

89. After the Commission issued the Order, clear cutting and other construction- 

related activities were undertaken within the pipeline right of way during 2015 and 2016.  After 

the Commission denied Constitution’s request to clear cut in New York, those activities 

continued.  Constitution did not have all of the authorizations required under federal law for the 

Project, including a water quality certification from NYSDEC. 

16 See AES Sparrows Point LNG, LLC v. Wilson, 589 F.3d 721, 725 (4th Cir. 2009) (upholding 
Maryland denial of Section 401 water quality certification for a Natural Gas Act certificate); 
Islander East Pipeline Co. v. McCarthy, 525 F. 3d 141, 143-44 (2d Cir. 2008); Islander E. 
Pipeline Co., LLC v. Conn. Dep't of Envtl. Prot., 482 F.3d 79, 84 (2d Cir. 2006); Islander East 
Pipeline Co., 102 F.E.R.C. 61,054, at 61,130 (2003) (order on rehearing) (state authorizations 
required under federal law are not preempted); see also Gunpowder Riverkeeper v. Federal 
Energy Regulatory Commission, 807 F. 3d 267, 271-275 (D.C. Cir. 2015) (FERC certificate 
conditioned on obtaining State CWA 401 certification does not allow construction to begin 
before State acts and once issued, challenge to certificate is not moot from judicial scrutiny 
challenging NEPA compliance).   
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90. Constitution has violated Environmental Condition 8: (a) by authorizing, 

encouraging and/or condoning significant tree and clear-cutting, workspace clearing, road 

building, the use of heavy equipment, and other construction activities by others within the 

pipeline right of way without first obtaining all of the authorizations required under federal law, 

including a NYSDEC water quality certification; and (b) by failing to obtain Commission 

approval to proceed – or to allow others to proceed - with such activities. 

91. Constitution knowingly has achieved through its own acts and omissions what the 

Order prohibited, namely, commencement of pipeline construction activities before obtaining a 

water quality certification from NYSDEC.   

Violation of Environmental Conditions 26 and 29: Endangered/Threatened Species17 
 

92. Clear-cutting, workspace clearing, road building, heavy equipment use, and other 

construction activities have continued on the pipeline right of way after April 1, 2016 in sensitive 

environmental areas where endangered or threatened species and species of special concern are 

believed to be located. 

93. Under the Order, if construction activities occur after April 1, during the “active 

season” for certain species, Environmental Condition 26 requires Constitution to submit 

migratory bird nest surveys and to identify buffer areas around active nests.  On information and 

belief, Constitution has not submitted the foregoing nor complied with Environmental Condition 

26.  

17 These conditions state: “Immediately prior to any vegetation clearing to be conducted 
between April 1 and August 31” Constitution is required to conduct bird nest surveys and file 
with the Commission the results, providing “buffer around any active nests” (Env. Cond. ¶ 26); 
“Prior to construction Constitution shall develop a project- and site-specific tree clearing plan 
for the northern myotis [bat] if clearing occurs between April 1 and September 30,” including 
potential roost trees and mitigation measures (Env. Cond. ¶ 29) (emphasis in original).   
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94. Under the Order, if construction activities occur after April 1, Environmental 

Condition 29 requires Constitution to identify roost trees and mitigation measures for the 

northern myotis (bat) and to submit to the Director of OEP for approval a project- and site-

specific tree clearing plan incorporating the mitigation measures (Env. Conds. ¶ 29).  On 

information and belief, the Director of OEP has not approved the tree clearing plan.  On 

information and belief, Constitution has not complied with Environmental Condition 29.  

95. Constitution has violated Environmental Conditions 26 and 29 of the 

Commission’s Order by allowing tree and clear-cutting, workspace clearing, road building, and 

other construction activities within the pipeline right of way after April 1, without having 

submitted the requisite surveys and buffer areas for migratory birds and without having obtained 

approval of site specific plans for the northern myotis from the Director of OEP. 

Violation of Environmental Condition 7: Reporting 
 

96. The Order requires monitoring during all phases of the pipeline project for the 

purpose of assuring compliance with all Environmental Conditions.  The Order provides:  

In addition, Constitution has agreed to use the Commission’s third-
party monitoring program, which allows environmental monitors 
to be in the field for the duration of construction and initial 
restoration.  These monitors report directly to the Commission staff 
and provide an additional level of compliance oversight.  The 
inspection and monitoring programs will ensure compliance with 
Constitution’s proposed mitigation and the environmental 
conditions in the attached Appendix A….   
 

(Order, p. 27; emphasis added).   

97. Conditions 7(c) to (g) require Constitution to file weekly status reports setting 

forth any instances of non-compliance, the corrective actions implemented to address non-

compliance, the effectiveness of the corrective actions, a description of landowner complaints 
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related to the non-compliance, and any correspondence concerning non-compliance.  On 

information and belief, Constitution has failed to report instances of non-compliance.   

98. Constitution has failed to report the impairment and damming of streams and the 

impact and/or destruction of wetlands caused by activities within the pipeline right of way 

(Coppersmith Aff., Exhibits B-1 to B-4). 

99. Constitution has violated Environmental Condition 7 by failing to report the 

extent of tree and clear-cutting, workspace clearing, road building, the use of heavy equipment in 

wetlands, and other construction activities in New York.   

B. Constitution’s Violation of Section 7 of the Natural Gas Act 

100. The Commission’s Order is a conditional one “without force or effect” and 

Constitution is not authorized to begin the pipeline Project without satisfying the Order’s 

conditions (Reh. Order ¶ 62-63, pp. 23-24).  Constitution has violated Section 7 of the Natural 

Gas Act by expressly or tacitly authorizing, encouraging or condoning commencement of 

construction of the pipeline Project without fulfilling the conditions in the Order and without 

have a certificate that is in full force and effect.  15 U.S.C. § 717f.  Constitution has violated 

Section 7 by failing to take reasonable action to prevent such activities.  15 U.S.C. § 717f. 

Constitution also has violated Section 10 of the Act by failing to promptly report such activities 

to the Commission despite its knowledge of those activities.  15 U.S.C. § 717i.  At the time the 

activities took place, Constitution did not have all of the necessary federal authorizations for the 

Project in order to meet the Order’s conditions.  When the activities occurred on the pipeline 

right of way, NYSDEC had not granted the water quality certification, and has since denied it.  

C. Constitution’s Violation of the Commission’s Regulations 

101. The Order contains an express condition requiring Constitution’s compliance with 

the Commission’s regulations (Order, ¶ (E)(2), p. 46).  The regulations containing the standard 
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conditions in all blanket certificates require any “ground disturbance” activities to be consistent 

with applicable laws, including the provisions of the Clean Water Act, the ESA and Executive 

Orders 11988 and 11990 (protecting stream floodplains and wetlands).  18 C.F.R. 

§ 157.206(b)(2)(i), (vi), (vii), and (viii).   

102. Ground disturbance activities in the pipeline right of way within the meaning of 

18 C.F.R. § 157.206(b)(2) include the clear cutting, tree cutting, road building, workspace 

clearing, the use of heavy equipment, and other construction activities that are evident here.   

103. Constitution has violated 18 C.F.R. § 157.206(b)(2) by allowing ground 

disturbance activities on the pipeline right of way and in and around streams and wetlands.  

These activities are inconsistent with the Clean Water Act and the Executive Orders listed in the 

Commission’s regulations, which protect wetlands and streams, particularly when a water quality 

certification has not been issued.  

104. Constitution has violated 18 C.F.R. § 157.206(b)(2) by allowing ground 

disturbance activities after April 1 in areas where endangered species are potentially or actually 

present.  These activities are inconsistent with the ESA if Constitution has not performed the 

required surveying, planning, mitigating, and reporting under the Order’s Environmental 

Conditions (Order, Env. Cond. ¶¶ 26 and 29).  Constitution cannot be deemed in compliance 

with the Commission’s regulations because listed species and habitat are known to be in or near 

the Project’s right of way. 

105. The Commission’s regulations also prohibit Constitution from undertaking 

activities having an adverse impact on “sensitive environmental areas.”  See 18 C.F.R. 

§ 157.206(b)(4).  Sensitive environmental areas are defined to include floodplains, water bodies, 

wetlands, endangered species, and other protected resources.  18 C.F.R. § 157.202(b)(11).  
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Activities have occurred in sensitive environmental areas of the pipeline right of way in violation 

of this regulatory provision.   

106. Constitution has violated 18 C.F.R. §§ 157.202(b) and 157.206(b), and has 

violated the Order’s condition requiring compliance with the Commission’s regulations (Order, 

¶ (E), p. 46).   

V. SECOND CLAIM -- ENSURE COMPLIANCE 
THROUGH APPROPRIATE ENFORCEMENT AND 

ASSESSMENT OF CIVIL PENALTIES 

107. The NY Attorney General repeats and realleges the foregoing paragraphs as if 

fully set forth here.  

108. The Commission’s October 2008 Policy Statement on Compliance establishes 

that a gas company’s development and strict adherence to a rigorous compliance program is in 

the public interest.  The Commission’s Compliance Policy requires not only preventative 

measures to ensure compliance, but prompt detection, cessation, and reporting of violations, 

followed by remediation efforts (Policy ¶ 2).  To avoid an assessment of civil penalties, a party 

must show that it met the Policy’s criteria of “prompt detection, cessation and reporting” of 

violations, and that it undertook remedial measures to correct the violation (Policy ¶¶ 18-21).18 

109. The Commission’s Policy stresses that pipeline construction triggers “very 

specific mandatory compliance measures” and adherence to “project-specific requirements” 

18 The Commission’s Compliance Policy states: “Thus, for complete elimination of a civil 
penalty, a company must affirmatively demonstrate (1) that its violation was not serious and (2) 
that its senior management has made a commitment to compliance, that the company adopted 
effective preventive measures, that when a violation is detected it is halted and reported to the 
Commission promptly, and that the company took appropriate remediation steps. All of the 
components must be present for complete elimination of a civil penalty; reduction of the penalty 
will be considered where the company meets some but not all of the requirements. The 
Commission retains discretion to determine whether the actions taken by a company are 
sufficient to meet the requirements (Policy ¶ 26). 
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(Policy ¶¶ 8 and 10).  The Policy requires the Commission to measure not only harm posed by 

non-compliance, but the damage sustained to the integrity of the Commission’s regulatory 

program (Policy ¶ 25).   

110. Here, Constitution has failed to strictly comply with the Order, the Commission’s 

regulations and the Natural Gas Act.  Constitution did not promptly stop violations in accordance 

with the Policy when it became aware of clear cutting and other activities within the right of 

way.  Constitution did not report the violations in accordance with the Policy and the Order’s 

reporting requirements.  Constitution did not undertake remedial measures in accordance with 

the Policy.  

111. On January 29, 2016, the Commission denied Constitution’s request to clear cut 

in New York (20160301-5098, p. 2).  In a January 30, 2016 letter, Constitution advised New 

York landowners that it would begin pipeline construction in the Spring of 2016, but did not 

advise them that the Commission had denied the request to begin tree cutting in New York 

(Coppersmith Aff., Exhibit C).  When Constitution sent New York landowners the January 30, 

2016 letter, Constitution was fully aware that tree cutting in New York was ongoing.   

112. When Constitution received the environmental monitor’s Weekly Summary report 

for March 5 to March 12, 2016, which reported the tree cutting activities in New York 

(20160322-5033, p. 2), upon information and belief it still did nothing to stop or report those 

activities.  Instead, Constitution reported in its own March 15 compliance report that no tree 

cutting had occurred in New York (20160315-5070).  When Constitution representatives visited 

the pipeline right of way in 2015 and 2016, they saw the tree clearing activities and knew or 

should have known that those activities violated the Order and other legal requirements, but 

apparently took no action to stop those activities from continuing within the pipeline corridor.  
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113. Constitution’s acts and omissions have caused irreversible and irreparable 

environmental damage from the loss of trees and vegetation and the impairment of water bodies 

and streams.  Constitution’s acts and omissions have violated the Order, the Natural Gas Act, and 

the Commission’s regulations.  As such, the NY Attorney General is likely to succeed on the 

merits of this complaint and petition and the equities balance in his favor.  Constitution’s acts 

and omissions also have harmed the integrity of the Commission’s regulatory program under the 

Natural Gas Act and the Commission’s regulations.  Constitution’s acts and omissions warrant 

further investigation, enforcement, and the imposition of an appropriate civil penalty in 

accordance with the Commission’s Compliance Policy.  Furthermore, the likelihood of 

continuing harm to the environment in New York as a result of Constitution’s acts and omissions 

warrants a stay of the Commission’s Order pending further investigation and enforcement and, 

most importantly, pending issuance of all required federal authorizations, including the water 

quality certification from NYSDEC under Section 401 of the Clean Water Act.  Constitution’s 

acts and omissions also warrant the Commission’s issuance of additional relief to prohibit 

Constitution from expressly or tacitly authorizing, encouraging or condoning tree and vegetation 

cutting activities on the pipeline right of way. 

VI. REQUESTED ACTION AND RELIEF  

For all of the foregoing reasons, the NY Attorney General respectfully requests that the 

Commission: 

(1) Investigate Constitution’s acts and omissions related to the matters raised in this 

complaint and petition and take appropriate enforcement action, including assessment of civil 

penalties; and 

(2) Issue an order staying the Commission’s Order pending the Commission’s 

investigation and enforcement action and pending issuance of all federal authorizations, 
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including the water quality certification from NYSDEC under Section 401 of the Clean Water 

Act; and     

(3) Award other appropriate relief to prohibit Constitution from any acts or omissions 

that expressly or tacitly authorize, encourage or condone tree and vegetation cutting activities on 

the pipeline right of way. 

Dated: May 13, 2016 
 Albany, New York  ERIC T. SCHNEIDERMAN 

Attorney General of the State of New York 
 
 
By: ______________________ 

Maureen F. Leary 
Assistant Attorney General 
Environmental Protection Bureau 
New York State Department of Law 
The Capitol 
Albany, New York 12224-0341 
(518) 776-2411 
Maureen.Leary@ag.ny.gov 
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154 FERC ¶ 61,080 

UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Before Commissioners:  Norman C. Bay, Chairman; 

                                        Cheryl A. LaFleur, Tony Clark, 

                                        and Colette D. Honorable. 

 

 

Florida Southeast Connection, LLC 

Transcontinental Gas Pipe Line Company, LLC 

Sabal Trail Transmission, LLC 

   Docket Nos. CP14-554-000 

CP15-16-000 

CP15-17-000 

 

 

ORDER ISSUING CERTIFICATES AND APPROVING ABANDONMENT 

 

(Issued February 2, 2016) 

 

1. On September 26, 2014, Florida Southeast Connection, LLC (Florida Southeast) 

filed an application in Docket No. CP14-554-000, pursuant to section 7(c) of the Natural 

Gas Act
1
 (NGA) and Part 157 of the Commission’s regulations,

2
 for authorization to 

construct and operate the Florida Southeast Connection Project (Florida Southeast 

Project), a new 126-mile natural gas pipeline and related facilities.
3
  The Florida 

Southeast Project will provide up to 640,000 dekatherms per day (Dth/d) of firm 

transportation service.  Florida Southeast also requests a blanket certificate under Part 

157, Subpart F of the Commission's regulations to perform certain routine construction 

activities and operations, and a blanket certificate under Part 284, Subpart G of the 

Commission's regulations to provide open access transportation services. 

2. On November 18, 2014, Transcontinental Gas Pipe Line Company, LLC 

(Transco) filed an application in Docket No. CP15-16-000 under sections 7(b) and 7(c) of 

the NGA and Part 157 of the Commission’s regulations, requesting authorization to 

                                              
1
 15 U.S.C. § 717f(c) (2012). 

2
 18 C.F.R. Pt. 157 (2015). 

3
 Commission staff’s draft and final Environmental Impact Statement for this 

proceeding refer to Florida Southeast as “FSC” and the Florida Southeast Project as “FSC 

Project.”  
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construct and operate the Hillabee Expansion Project and abandon the capacity on the 

Hillabee Expansion Project by lease to Sabal Trail Transmission, LLC (Sabal Trail).  The 

Hillabee Expansion Project will include approximately 43.5 miles of pipeline looping 

facilities and 88,500 horsepower (hp) of compression at one new and three existing 

compressor stations in Alabama.  Sabal Trail will utilize the project capacity to provide 

up to 1,131,730 Dth/d of firm transportation service.  

3. On November 21, 2014, Sabal Trail filed an application in Docket No. CP15-17-

000 requesting a certificate of public convenience and necessity under section 7(c) of the 

NGA and Part 157 of the Commission’s regulations authorizing Sabal Trail to construct 

and operate the Sabal Trail Project.  The Sabal Trail Project will include approximately 

515 miles of new pipeline, six compressor stations, and six meter stations in Alabama, 

Georgia, and Florida to provide up to 1,075,000 Dth/d of firm transportation service.  

Sabal Trail also requests authorization to lease the capacity created by the Hillabee 

Expansion Project; a blanket certificate pursuant to Subpart F of Part 157 of the 

Commission's regulations for Sabal Trail to perform certain routine construction, 

operation, and abandonment activities; and a blanket certificate pursuant to Subpart G of 

Part 284 of the Commission's regulations authorizing Sabal Trail to provide open access 

transportation services.  

4. These applications propose three separate but connected natural gas transmission 

pipeline projects.  The upstream project, Transco’s Hillabee Expansion Project, will 

create capacity for Sabal Trail’s customers to access upstream natural gas supplies.  The 

middle project, the Sabal Trail Project, will extend from an interconnect with Transco’s 

system at the Tallapoosa Interconnection in Tallapoosa County, Alabama, to an 

interconnect with the downstream project, the Florida Southeast Project, near Intercession 

City, Florida.  From there, the Florida Southeast Project will extend to a delivery point 

with Florida Power & Light Company (Florida Power & Light) at its Martin Clean 

Energy Center near Indiantown, Florida.  In total, the projects will involve the 

construction and operation of approximately 685.5 miles of natural gas transmission 

pipeline and 339,400 hp of compression to provide transportation service for up to 

approximately 1.1 billion cubic feet per day of natural gas to markets in Florida and the 

southeast United States. 

5. For the reasons stated below, we grant the requested authorizations, subject to 

conditions. 

I. Background and Proposals 

6. Transco is a natural gas pipeline company with a transmission system extending 

from Texas, Louisiana, and the offshore Gulf of Mexico area through Mississippi, 

Alabama, Georgia, South Carolina, North Carolina, Virginia, Maryland, Pennsylvania, 

and New Jersey, to its termini in the New York City metropolitan area.  
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7. Sabal Trail is a limited liability company organized and existing under the laws of 

the State of Delaware.  Sabal Trail, a joint venture owned by Spectra Energy Partners, LP 

(Spectra), a newly formed NextEra Energy, Inc. (NextEra) subsidiary named US 

Southeastern Gas Infrastructure, LLC, and Duke Energy, is a newly formed company and 

currently does not own any existing pipeline facilities and is not engaged in any natural 

gas operations.  Upon commencing the operations proposed in its application, Sabal Trail 

will become a natural gas company within the meaning of section 2(6) of the NGA
4
 and 

will be subject to the Commission’s jurisdiction.  Sabal Trail states that Sabal Trail 

Management, LLC will operate the new proposed pipeline. 

8. Florida Southeast is a limited liability company organized and existing under the 

laws of the State of Delaware.  Florida Southeast, a wholly owned subsidiary of NextEra, 

is a newly formed company and currently does not own any existing pipeline facilities 

and is not engaged in any natural gas operations.  Upon commencing the operations 

proposed in its application, Florida Southeast will become a natural gas company within 

the meaning of section 2(6) of the NGA
5
 and will be subject to the Commission’s 

jurisdiction. 

9. Florida Southeast and Sabal Trail are outgrowths of Florida Power & Light’s 

request for proposals (RFP) announced in December 2012.  Florida Power & Light 

initiated the RFP in response to a 2009 order issued by the Florida Public Service 

Commission, directing Florida Power & Light to hold an RFP to seek proposals for a new 

pipeline to accommodate Florida’s long-term natural gas needs.
6
   

10. Florida Power & Light’s RFP requested proposals for an upstream pipeline 

extending from Transco’s Station 85 to central Florida where a new Central Florida Hub 

would be created to interconnect the new upstream pipeline to the existing Gulfstream 

Natural Gas System, L.L.C. (Gulfstream) and Florida Gas Transmission Company, LLC 

(Florida Gas Transmission) pipelines, as well as to a new downstream pipeline from the 

Central Florida Hub to Florida Power & Light’s Martin Clean Energy Center.  Of the 

entities showing interest in constructing a new pipeline, Florida Power & Light selected 

Sabal Trail to construct the upstream pipeline and Florida Southeast to construct the 

downstream pipeline.   

                                              
4
 15 U.S.C. § 717a(6) (2012). 

5
 15 U.S.C. § 717a(6) (2012). 

6
 FPSC Order No. PSC-09-0715-FOF-EI, In re: Petition to determine need for 

Florida EnergySecure Pipeline by Florida Power & Light Company at 5, FPSC Docket 

No. 090172-EI (issued October 28, 2009). 
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A. Hillabee Expansion Project 

11. Transco requests authority to construct and operate pipeline looping and 

compression facilities on its existing mainline to provide a total of 1,131,730 Dth/d of 

incremental firm transportation service.  Transco proposes to lease the capacity to Sabal 

Trail.  Because Sabal Trail seeks to lease the new capacity incrementally over three 

phases, Transco will construct the project facilities in three phases.  Transco estimates 

that in total the proposed facilities will cost approximately $459,750,346. 

12. In Phase I, Transco will conduct the following activities on its mainline system in 

order to lease capacity to Sabal Trail sufficient for Sabal Trail to provide 818,410 

Dth/day of firm transportation service for its shippers commencing May 1, 2017:   

 construct approximately 5.3 miles of 42-inch-diameter pipeline loop from mile 

post (MP) 911.12 to MP 916.455 in Coosa County, Alabama (Proctor Creek 

Loop); 

 

 construct approximately 2.6 miles of 42-inch-diameter pipeline loop from 

MP 924.27 to MP 926.85 in Coosa County, Alabama (Hissop Loop); 

 

 construct approximately 7.5 miles of 42-inch-diameter pipeline loop from 

MP 941.83 to MP 949.38 in Tallapoosa County, Alabama (Alexander City Loop); 

 

 construct approximately 4.7 miles of 48-inch-diameter pipeline loop from 

MP 885.95 to MP 890.55 in Autauga and Chilton Counties, Alabama (Billingsley 

Loop); 

 

 install a new 16,000 hp gas turbine driven compressor unit and rewheel two 

existing compressors at the existing Compressor Station No. 95 in Dallas County, 

Alabama (Compressor Station 95); 

 

 install a new 20,500 hp gas turbine driven compressor unit at Transco’s existing 

Compressor Station No. 105 in Coosa County, Alabama (Compressor 

Station 105); 

 

 construct a new compressor station at MP 782.80 in Choctaw County, Alabama, 

consisting of two 16,000 hp (ISO) Solar Mars 100 gas turbine driven compressor 

units (Compressor Station 84); 

 

 install three pipeline taps connecting to the Sabal Trail Meter Station; and  

 

 construct related appurtenant underground and aboveground facilities. 
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13. In Phase II, Transco will conduct the following activities on its mainline system in 

order to lease Sabal Trail capacity sufficient to provide an additional 206,660 Dth/day of 

incremental firm transportation service (total of 1,025,070 Dth/d), commencing May 1, 

2020:   

 construct approximately 6.7 miles of 42-inch-diameter pipeline loop from 

MP 784.68 to MP 791.40 in Choctaw County, Alabama (Rock Springs Loop); 

 construct approximately 3.9 miles of 42-inch-diameter pipeline loop from 

MP 905.72 to MP 909.65 in Chilton County, Alabama (Verbena Loop); 

 

 install a new 16,000 hp gas turbine driven compressor unit and rewheel three 

existing compressors at the existing Compressor Station 95 in Dallas County, 

Alabama; 

 

 uprate an existing electric motor driven compressor unit from 42,000 hp to 

46,000 hp at Transco’s existing Compressor Station No. 100 in Chilton County, 

Alabama (Compressor Station 100); and 

 

 construct related appurtenant underground and aboveground facilities. 

14. In Phase III, Transco will conduct the following activities on its mainline system 

in order to lease Sabal Trail capacity sufficient to provide an additional 106,660 Dth/day 

of incremental firm transportation service for its shippers (total of  1,131,730 Dth/d), 

commencing May 1, 2021:  

 construct approximately 5.3 miles of 42-inch-diameter pipeline loop from 

MP 791.40 to MP 796.70 in Choctaw County, Alabama (Butler Loop); 

 

 construct approximately 7.5 miles of 42-inch-diameter pipeline loop from 

MP 890.67 to MP 898.15 in Autauga and Chilton Counties, Alabama (Autauga 

Loop); 

 

 rewheel an existing compressor at the existing Compressor Station 100 in Chilton 

County, Alabama; and 

 

 construct related appurtenant underground and aboveground facilities. 

B. Sabal Trail Project 

1. Facilities and Service 

15. Sabal Trail states that its proposed Sabal Trail Project will enable it to provide up 

to 1,075,000 Dth/d of firm transportation service.  Sabal Trail states it will transport gas 
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from receipt points upstream of Transco’s Compressor Station 85 to a new market 

interconnection hub, known as the Central Florida Hub, in Osceola County, Florida, 

utilizing capacity on its Sabal Trail system and leased capacity from Transco. 

16. Sabal Trail proposes to construct, install, and operate approximately 516.2 miles 

of natural gas pipeline, consisting of mainline transmission pipeline and two lateral 

pipelines.  The 36-inch-diameter mainline transmission pipeline will extend roughly 

481.6 miles from the Tallapoosa Interconnection in Tallapoosa County, Alabama, 

through Georgia, and terminate at the Central Florida Hub in Osceola County, Florida.  

There, the Sabal Trail Project will interconnect with Florida Gas Transmission’s and 

Gulfstream’s existing systems, and Florida Southeast’s new system.  

17. Gulfstream and Florida Southeast’s interconnects will be located near Sabal 

Trail’s proposed Reunion Compressor Station in Osceola County.  Florida Gas 

Transmission’s interconnect will be located at the end of the new 13.1-mile-long, 36-

inch-diameter lateral (Hunter Creek Line), extending from the proposed Reunion 

Compressor Station to Florida Gas Transmission’s system in Orange County, Florida.  

All interconnections will be bidirectional.   

18. Sabal Trail will also construct a 21.5-mile-long, 24-inch-diameter lateral pipeline 

(Citrus County Line) extending from a point in Marion County, Florida, to Duke Energy 

Florida’s proposed electric generation plant in Citrus County, Florida.  

19. In addition, Sabal Trail proposes to construct five compressor stations in 

Tallapoosa County, Alabama; Dougherty County, Georgia; and Suwannee, Marion, and 

Osceola Counties, Florida.  Sabal Trail will also construct pig launchers/receivers, 

mainline valves, and six meter and regulating stations.  Sabal Trail estimates that the 

proposed facilities will cost approximately $3,220,241,225. 

20. Sabal Trail will construct the proposed facilities over three phases.  In Phase I, 

Sabal Trail will construct the following facilities to provide an initial design capacity 

sufficient to provide 830,000 Dth/d of firm transportation service with a proposed in 

service date of May 1, 2017:    

 approximately 474 miles of 36-inch-diameter mainline pipeline extending from 

the Tallapoosa Interconnection to an interconnection with Florida Southeast’s 

proposed pipeline in Osceola County, Florida; 

 the Hunter Creek Line, approximately 13miles of 36-inch-diameter pipeline 

extending from the proposed Reunion Compressor Station at MP 474.4 to Florida 

Gas Transmission’s 24-inch-diameter mainline in the Hunters Creek area of 

Florida; 
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 the Citrus County Line, approximately 21miles of 24-inch-diameter pipeline 

extending from the proposed Dunnellon Compressor Station at MP 389.8 to an 

interconnection with Duke Energy Florida’s proposed electric generation facility 

in Citrus County, Florida; 

 the Alexander City Compressor Station at MP 0.00 near Alexander City in 

Tallapoosa County, Alabama, with a total of approximately 71,000 hp of gas 

turbine driven compression; 

 the Hildreth Compressor Station at MP 296.3 near Lake City in Suwannee County, 

Florida, with a total of approximately 20,500 hp of gas turbine driven 

compression;  

 the Reunion Compressor Station at MP 474.4 near Intercession City in Osceola 

County, Florida, with a total of approximately 36,400 hp of gas turbine driven 

compression; 

 the Transco Hillabee Meter Station in Tallapoosa County, Alabama, at mainline 

MP 0.0;  

 the Florida Gas Transmission Suwannee Meter Station in Suwanee County, 

Florida, at mainline MP 299.7; 

 the Gulfstream Meter Station in Osceola County, Florida, at mainline MP 474.4; 

 the Florida Southeast Meter Station in Osceola County, Florida, at mainline MP 

474.4; 

 the Florida Gas Transmission Meter Station in Orange County, Florida, at MP 

13.1 on the Hunter Creek Line; and 

 the Duke Energy Florida Citrus County Meter Station in Citrus County, Florida, at 

MP 21.4 on the Citrus County Line. 

21. In Phase II, Sabal Trail will construct the following facilities to provide an 

additional 169,000 Dth/d of firm transportation service, for a total of 999,000 Dth/d, with 

a proposed in service date of May 1, 2020:  

 the Albany Compressor Station at MP 159.3 near Albany in Dougherty County, 

Georgia, with a total of approximately 20,500 hp of gas turbine driven 

compression; and 
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 the Dunnellon Compressor Station at MP 389.8 near Ocala in Marion County, 

Florida, with a total of approximately 20,500 hp of gas turbine driven 

compression.  

22. In Phase III, Sabal Trail will construct the following facilities to provide an 

additional 76,000 Dth/d of transportation service, for a total of 1,075,000 Dth/d, with a 

proposed in service date of May 1, 2021:  

 20,500 hp of additional gas turbine driven compression at the Albany Compressor 

Station, for a station total of approximately 41,000 hp of gas turbine driven 

compression; and 

 20,500 hp of additional gas turbine driven compression at the Hildreth Compressor 

Station, for a station total of approximately 41,000 hp of gas turbine driven 

compression. 

23. On June 26, 2013, Sabal Trail signed a precedent agreement with Florida Power & 

Light to provide 600,000 Dth/d of firm transportation service, with 400,000 Dth/d to be 

provided during Phase I increasing to 600,000 Dth/d in Phase II, for a 25-year primary 

term.  Florida Power & Light’s precedent agreement will automatically extend for three 

successive periods of five years unless Florida Power provides written notice.
7
   

24. On July 8, 2013, Sabal Trail signed a 25-year term precedent agreement with 

Duke Energy Florida for a total of 400,000 Dth/d of firm transportation service, of which 

300,000 Dth/d will be provided during Phase I and the additional 100,000 will be 

provided thereafter.
8
 

25. In addition, Sabal Trail held an open season from August 26, 2013, through 

September 25, 2013, to solicit requests for firm transportation service.  Sabal Trail states 

it has had discussions with potential shippers and end-users in Alabama and Georgia, and 

                                              
7
 In addition to the 600,000 Dth/d of firm transportation service that Florida Power 

& Light committed to, Florida Power & Light has the right to elect up to an additional 

200,000 Dth/d of firm transportation service on or before January 1, 2020, and an 

additional 200,000 Dth/d of firm transportation service on or before January 1, 2024.  See 

Sabal Trail Application, Exhibit I, Precedent Agreement at 14. 

8
 Duke Energy’s precedent agreement permits Duke Energy to select a date 

between May 1, 2018, and May 1, 2021, on which the incremental 100,000 Dth/d of firm 

transportation service will commence.  See Sabal Trail Application at Exhibit I, Precedent 

Agreement with Duke Energy, page 8. 
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has agreed to install two side-taps on its mainline system in Dougherty and Colquitt 

Counties, Georgia.  Sabal Trail, however, did not receive any bids during its open season. 

In sum, Sabal Trail will provide 700,000 Dth/d of firm transportation service in Phase I 

and 1,000,000 Dth/d of firm transportation service in Phase II, leaving 75,000 Dth/d of 

transportation service still available.   

26. Sabal Trail proposes to offer cost-based firm transportation service (Rate Schedule 

FTS), interruptible transportation service (Rate Schedule ITS and Rate Schedule HUB), 

and park and loan service (Rate Schedule PAL).  Sabal Trail states that these services will 

be provided on an open access, non-discriminatory basis pursuant to Part 284 of the 

Commission’s regulations and the terms and conditions of its proposed FERC Tariff.  

Sabal Trail states that Florida Power & Light and Duke Energy Florida have agreed to a 

negotiated rate for their transportation service. 

2. Blanket Certificates 

27. Sabal Trail requests a blanket certificate of public convenience and necessity 

pursuant to section 157.204 of the Commission’s regulations authorizing future facility 

construction, operation, and abandonment as set forth in Part 157, Subpart F of the 

Commission’s regulations.
9
 

28. Sabal Trail requests a blanket certificate of public convenience and necessity 

pursuant to section 284.221 of the Commission’s regulations authorizing Sabal Trail to 

provide transportation service to customers requesting and qualifying for transportation 

service under its proposed FERC Gas Tariff, with pre-granted abandonment 

authorization.
10

 

C. Florida Southeast Connection Project 

1. Facilities and Service 

29. The Florida Southeast Project will enable Florida Southeast to provide 640,000 

Dth/d of firm transportation service.  Florida Southeast proposes to construct, install, 

operate, and maintain the following facilities: 

                                              
9
 18 C.F.R. § 157.204 (2015).  

10
 18 C.F.R. § 284.221 (2015). 
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 approximately 77 miles of 36-inch-diameter pipeline extending from an 

interconnect with Sabal Trail at the Central Florida Hub in Osceola County, 

Florida, to Okeechobee, Florida;  

 approximately 49 miles of 30-inch-diameter pipeline extending from Okeechobee 

County, Florida, to an interconnect with the Martin Clean Energy Center in Martin 

County, Florida;   

 a meter station at the Martin Clean Energy Center; and 

 pig launching and receiving facilities, mainline valves, and other appurtenant 

pipeline facilities.   

30. Florida Southeast estimates that the proposed facilities will cost approximately 

$537,260,000. 

31. Florida Southeast entered into a binding precedent agreement with Florida Power 

& Light for 400,000 Dth/d of firm transportation service beginning May 1, 2017, with 

Florida Power & Light having the option to increase to 600,000 Dth/d beginning May 1, 

2020, for a 25-year primary contract term.  Florida Southeast asserts that these 

commitments represent approximately 94 percent of the Florida Southeast Project’s total 

project design capacity.  Florida Southeast also held an open season from August 26, 

2013, to September 25, 2013.  Florida Southeast, however, did not receive other bids.   

32. Florida Southeast proposes to offer cost-based firm transportation service (Rate 

Schedule FT), interruptible transportation service (Rate Schedule IT), and park and loan 

service (Rate Schedule PAL).  Florida Southeast states that these services will be 

provided on an open access, non-discriminatory basis pursuant to Part 284 of the 

Commission’s regulations and the terms and conditions of its proposed FERC Tariff.  

Florida Southeast states it and Florida Power have agreed to a negotiated rate for the 

contracted transportation service. 

2. Blanket Certificates 

33. Florida Southeast requests a blanket certificate of public convenience and 

necessity pursuant to section 157.204 of the Commission’s regulations authorizing future 

facility construction, operation, and abandonment as set forth in Part 157, Subpart F of 

the Commission’s regulations. 

34. Florida Southeast requests a blanket certificate of public convenience and 

necessity pursuant to section 284.221 of the Commission’s regulations authorizing 

Florida Southeast to provide transportation service to customers requesting and 

qualifying for transportation service under its FERC Gas Tariff, with pre-granted 

abandonment authorization. 
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D. Sabal Trail’s Lease of Capacity on Transco’s System 

35. Transco and Sabal Trail have entered into a Capacity Lease Agreement that 

provides that Transco will construct and operate the Hillabee Expansion Project facilities 

and abandon by lease to Sabal Trail the incremental capacity associated with the 

proposed facilities.  In turn, Sabal Trail proposes to acquire that capacity to provide 

transportation service under its open access tariff.  As noted above, Sabal Trail will lease 

capacity incrementally over three phases.  In Phase I, Sabal Trail will lease capacity 

sufficient to provide 818,410 Dth/d of firm transportation service effective May 1, 2017; 

in Phase II, capacity sufficient to provide 1,025,000 Dth/d of firm transportation service 

effective May 1, 2020; and in Phase III, capacity sufficient to provide 1,131,730 Dth/d of 

firm transportation service effective May 1, 2021.  

36. As proposed, the leased capacity would extend from three receipt points
11

 to the 

proposed interconnection between Transco and Sabal Trail in Tallapoosa County, 

Alabama.  Also, as proposed, Sabal Trail and its shippers would not have rights to receive 

or deliver gas from any other points on Transco’s system.  Further, Sabal Trail and its 

shippers would not have rights to backhaul or reverse flow gas from east to west on the 

Transco mainline.  As discussed below, we find such provisions to be anticompetitive 

and require the Capacity Lease Agreement to be revised to remove them in accordance 

with Commission policy.  

37. The Capacity Lease Agreement provides for an initial 25-year primary term and 

will automatically extend for three successive 5-year terms unless Sabal Trail provides 

prior written notice to terminate the agreement.  Thereafter, the Capacity Lease 

Agreement will extend year to year until terminated by Transco or Sabal Trail.   

38. During the primary term, Sabal Trail will pay a monthly lease charge, which is the 

leased capacity each day during the month multiplied by the applicable rate per 

dekatherm for each phase.  Transco states that the revenues under the Capacity Lease 

Agreement are less than the Hillabee Expansion Project’s annual cost of service.  

However, Transco states that it will not reflect in its system rates any costs or revenues 

associated with the leased capacity, and that it will separately account for the costs and 

revenues associated with the leased capacity and segregate those costs and revenues from 

                                              
11

 The three receipt points are:  (1) Transco’s existing Zone 4 point of 

interconnection between Transco’s mainline and the Mobile Bay Lateral (generally 

referred to as Transco’s Zone 4 Pool); (2) the point of interconnection between Transco 

and Midcontinent Express Pipeline LLC’s system; and (3) the point of interconnection 

between Transco and Gulf South Pipeline Company, LLC’s system.  All three receipt 

points are located at MP 784.66 in Choctaw County, Alabama.  
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its other system costs.
12

  Further, Transco explains that the lease payment is no higher 

than a maximum recourse rate would be if Transco were to provide transportation service 

through the project facilities on a stand-alone basis.  

II. Procedural 

A. Notice, Interventions, Protests, and Answers  

39. Notice of Transco’s application in Docket No. CP15-16-000 was published in the 

Federal Register on December 11, 2014 (79 Fed. Reg. 73,571).  Notice of Sabal Trail’s 

application in Docket No. CP15-17-000 was published in the Federal Register on 

December 11, 2014 (79 Fed. Reg. 73,570).  Notice of Florida Southeast’s application in 

Docket No. CP14-554-000 was published in the Federal Register on October 24, 2014 

(79 Fed. Reg. 63,613).    

40. In each docket, numerous timely and late motions to intervene were filed.
13

  

Timely, unopposed motions to intervene are granted automatically pursuant to Rule 214 

of the Commission’s Rules of Practice and Procedure.
14

   

41. Florida Southeast opposes all late motions to intervene in its proceeding, Docket 

No. CP14-554-000, other than the motion by Pivotal Utility Holdings, Inc.
15

  Florida 

Southeast argues that the Commission should deny these late motions to intervene 

because those seeking intervention demonstrate no genuine interest in the Florida 

Southeast Project, are not located within the project’s vicinity, and do not explain how 

the project affects them.  Florida Southeast asserts that the late intervenors are concerned 

with the Sabal Trail Project, not the Florida Southeast Project.  Florida Southeast adds 

                                              
12

 Transco Application at 11.  

13
 Commenters state that their interventions are timely up until the comment 

period of the draft EIS ends.  Specifically, our regulations provide that interventions are 

timely if filed during the comment period on the notice of the application or if filed on 

environmental grounds during the comment period of the draft EIS.  18 C.F.R. §§ 157.10, 

380.15, 214(c) (2015).  Thus, if interventions are filed in between these periods, the 

intervention is late.  See Alcoa Power Generating, Inc., 144 FERC ¶ 61,218, at n.4 

(2013).  As we note below, however, the Commission has a liberal policy of accepting 

late interventions in natural gas certificate proceedings. 

14
 18 C.F.R. § 385.214(c) (2015).  

15
 Florida Southeast January 7, 2015 Answer at n.11.  
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that the late interventions fail to conform to the Commission’s standard for late 

interventions,
16

 and that allowing late intervention at this point in the proceeding would 

create prejudice.  Specifically, Florida Southeast asserts that the late intervenors do not 

offer nor have an excuse, for filing late, arguing that, as active participants in the Sabal 

Trail Project, the late intervenors had notice that the Commission combined the 

environmental review of the three projects.   

42. In considering late intervention requests in natural gas certificate proceedings, the 

Commission typically finds that, at the early stage of the proceeding, granting late 

intervention will neither disrupt the proceeding nor prejudice the interests of any other 

party.  Thus, the Commission liberally allows late interventions at the early stages of such 

proceedings, but is more restrictive as a proceeding nears its conclusion.
17

   

43. While many late intervenors in Docket No. CP14-554-000 direct their comments 

to the Sabal Trail Project, several late intervenors note that the projects are related and 

request that the Commission consolidate the proceedings.  Thus, we find that all 

individuals filing late motions to intervene have a demonstrable interest in the respective 

proceedings.  Granting the late interventions at this stage of the proceedings will not 

cause undue delay or disrupt or otherwise prejudice the applicant or other parties.
18

  

Accordingly, the Commission grants the late motions to intervene in each proceeding.  

All parties to each proceeding are listed in Appendix A of this order.  

44. In addition to receiving interventions, we received numerous comments, both in 

support of the proposed projects and raising concerns on environmental and safety 

matters, including air quality, noise, and property value impacts.  Sabal Trail filed 

multiple answers to the protests, comments, and other pleadings filed in response to this 

application.
19

  Although the Commission's Rules of Practice and Procedure generally do 

                                              
16

 18 C.F.R. § 385.214(d) (2015). 

17
 Sabine Pass Liquefaction, LLC, 139 FERC ¶ 61,039, at P 15 (2012); Cameron 

LNG, LLC, 118 FERC ¶ 61,019, at PP 21-22 (2007). 

18
 18 C.F.R. § 385.214(d) (2015).  

19
 Sabal Trail filed answers in Docket No. CP15-17-000 on January 9, April 1, 

April 20, May 22, June 15, June 16, June 29, July 8, July 17, July 22, and August 14, 

2015.  Sabal Trail’s answers responded to comments by Kiokee-Flint et al.; Southern 

Natural Gas Company, L.L.C. (Southern Natural); G.B.A. Associates and Gregory K. 

Isaacs (G.B.A. Associates); the City of Albany, Georgia; and various landowners.  
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not permit answers to protests, 
20

 we will accept Sabal Trail’s answers because they 

clarify the concerns raised and provide information that has assisted in our decision 

making.  

45. The environmental and safety concerns raised in this proceeding are addressed in 

the final Environmental Impact Statement (final EIS), as well as the environmental 

section of this order.   

B. Requests for a Hearing or Technical Conference, Consolidation, and 

Procedural Schedule for Project Review 

46. On December 23, 2014, the Kiokee-Flint Group and its individual members 

(Kiokee-Flint), the Georgia Chapter of the Sierra Club (Sierra Club), Flint Riverkeeper, 

and Chattahoochee Riverkeeper (collectively, Kiokee-Flint et al.)
21

 filed a motion 

requesting an evidentiary, trial-type hearing, the formal consolidation of the certificate 

proceedings, and a new procedural schedule for review of the three certificate 

proceedings.
22

  Florida Southeast and Sabal Trail each filed an answer to Kiokee-Flint et 

al.’s motions on January 7, and January 9, 2015, respectively.    

1. Formal Evidentiary Hearing and Technical Conference 

47. Intervenors request an evidentiary, trial-type hearing to address disputed material 

facts regarding the need for the projects, Sabal Trail’s requested return on equity, 

subsidization of the projects by captive ratepayers, the projects’ environmental and safety 

impacts, and proposed alternatives.  In addition, AZ Ocala Ranch LLC (AZ Ocala), a 

residential developer, recommended that the Commission hold a technical conference in 

Docket No. CP15-17-000 on Sabal Trail’s proposed pipeline route adjustments.
23

   

                                              
20

 18 C.F.R. § 385.213(a)(2) (2015). 

21
 Kiokee-Flint, Sierra Club, Flint Riverkeeper, and Chattahoochee Riverkeeper 

filed separate motions to intervene and have filed separate and joint pleadings.  Where 

these parties file joint pleadings, we refer to them as Kiokee-Flint et al.  

22
 Kiokee-Flint et al. December 23, 2015 Motion in Docket Nos. CP14-554-000, 

CP15-16-000, and CP15-17-000.  

23
 AZ Ocala July 1, 2015 Comments at 3.  Southern Natural also requested a 

technical conference in Docket No. CP15-17-000 to determine the necessity of the 

number of Sabal Trail Project’s proposed crossings of Southern Natural’s pipeline.   

 

  (continued…) 
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48. An evidentiary, trial-type hearing and technical conference are necessary only 

where there are material issues of fact in dispute that cannot be resolved on the basis of 

the written record.
24

  Neither Kiokee-Flint et al. nor AZ Ocala has raised a material issue 

of fact that the Commission cannot resolve on the basis of the written record.  As 

demonstrated by the discussion below, the existing written evidentiary record provides a 

sufficient basis for resolving the issues relevant to this proceeding.  The Commission has 

satisfied the hearing requirement by giving interested parties an opportunity to participate 

through evidentiary submission in written form.
25

 

2. Consolidation 

49. Intervenors request that the Commission should consolidate these three 

applications because the projects are dependent on one another.  Kiokee-Flint et al. 

asserts that without consolidation the cumulative environmental impacts of the projects 

will be downplayed, the rate impacts obfuscated, and the potential to export gas 

concealed.  Kiokee-Flint et al. adds that not consolidating the dockets hampers public 

participation because members of the public do not know they should intervene in all 

three dockets.   

50. Sabal Trail and Florida Southeast argue that formal consolidation is unwarranted.  

While both agree that the three projects are related, they argue that there are no common 

issues of law or fact that cannot be adequately addressed in the individual dockets.  Sabal 

Trail and Florida Southeast state that the projects are submitted by three different entities 

and have different routes, rates, pipeline sizes, tariffs, and purposes.  Moreover, they state 

that the Commission is already evaluating the projects within the same environmental 

impact statement as connected actions.  In addition, Sabal Trail adds that consolidation is 

not necessary to understand the potential export of the transported natural gas because 

there is no proposal to connect facilities to an LNG export terminal.   

51. Although the separate applications filed by Sabal Trail, Transco, and Florida 

Southeast in the three proceedings raise similar issues, the existing records in the three 

dockets are sufficient for us to consider and address all three contemporaneously.  

                                                                                                                                                  

Southern Natural’s recent filing on October 26, 2015, however, indicates that it no longer 

is concerned with the number of pipeline crossings.  

24
 See, e.g., Southern Union Gas Co. v. FERC, 840 F.2d 964, 970 (D.C. Cir. 

1988); Dominion Transmission, Inc., 141 FERC ¶ 61,183, at P 15 (2012). 

25
 Moreau v. FERC, 982 F.2d 556, 568 (D.C. Cir. 1993). 
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Therefore, consistent with prior orders, we find no need for formal consolidation.
26

  

Further, we see no purpose in consolidating the three certificate proceedings in view of 

the fact that we address all issues in each proceeding in this order without need for an 

evidentiary, trial-type hearing.
27

 

52. Our decision to not formally consolidate the dockets will not prejudice landowners 

as Kiokee-Flint et al. contends.  Landowners have had ample notice that the three projects 

are connected.  On February 18, 2014, Commission staff issued a notice stating its intent 

to prepare an environmental impact statement for all three projects.  Landowners had two 

opportunities to timely intervene in the proceeding:  during the initial comment period 

and during the comment period for the draft EIS.  As discussed above, the Commission 

has also accepted late interventions.  In any event, landowners’ interests are well 

represented in the proceeding; over seventy interventions were filed in each docket, many 

of them by landowners.  In addition, landowners can and have participated in the 

proceeding without formally intervening.  Commission staff considered hundreds of 

comments from landowners throughout the proceeding, without regard to whether the 

commentors had also submitted motions to intervene.  

3. Schedule 

53. Kiokee-Flint et al. requests that the Commission establish a procedural schedule 

for the project, including deadlines by which the parties may submit additional comments 

and expert testimony.  Commission staff issued initial and revised procedural schedules 

for the draft and final EIS.  No other procedural schedule is required.  Moreover, the draft 

and final EIS, as well as this order, address timely and late comments to the extent 

possible.
28

  

  

                                              
26

 Williams Natural Gas Co., 67 FERC ¶ 61,252, at 61,826 (1994). 

27
 See, e.g., Midcontinent Express Pipeline LLC, 124 FERC ¶ 61,089, at P 27 

(2008), order denying reh’g and granting clarification, 127 FERC ¶ 61,164 (2009).  

28
 Intervenors also requested that the Commission extend the comment period on 

the projects’ applications by 90 days.  Commission staff considered late comments 

throughout the proceeding to the extent possible.  
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C. Completeness of Application 

54. Kiokee-Flint et al. objects to Sabal Trail’s “abbreviated application” and asks that 

the Commission require Sabal Trail to file a “full application.”
29

  Kiokee-Flint et al. states 

that an abbreviated application is inappropriate given the project’s substantial impacts on 

landowners and the environment.   

55. The Commission's regulations provide that a company may file an abbreviated 

application and omit certain exhibits when those exhibits are not necessary to fully 

disclose the nature of the proposal.
30

  The applicant must only file information necessary 

to fully explain the proposed project, its economic justification, and its effect on the 

applicant's operations and on the public proposed to be served.
31

  Sabal Trail omitted 

Exhibit H, which provides for information on total gas supply, specifically a description 

of the production areas accessible that contain existing or potential supplies for the 

proposed project.   

56. Sabal Trail provided sufficient information relevant to each exhibit to fully 

disclose the nature of the project, and therefore demonstrated to Commission staff that it 

met the requirements set forth in the Commission's regulations.  There is no question that 

there is sufficient natural gas accessible through Transco and its interconnected upstream 

pipelines to supply the proposed projects.  Information on total gas supply is not 

necessary to complete our public convenience and necessity analysis.  Moreover, since 

the advent of open access, natural gas shippers, not natural gas pipelines, have been 

responsible for obtaining natural gas supplies, and therefore, Exhibit H is not needed to 

determine whether adequate natural gas is available to supply the proposed project.   

D. Request for Fast Tracking and Alternative Dispute Resolution 

57. G.B.A. Associates and Gregory K. Isaacs (G.B.A. Associates), a commercial 

developer and an investor, request to use a fast tracking processing and Alternative 

Dispute Resolution pursuant to Rule 206 of the Commission’s Rules of Practice and 

Procedure in Docket No. CP15-17-000.
32

  Specifically, they seek to resolve a 

                                              
29

 Kiokee-Flint et al. December 22, 2014 Comments in Docket Nos. CP14-554-

000, CP15-16-000, and CP15-17-000 at 25-26 (Accession No. 20141222-5162) (Kiokee-

Flint et al. December 22, 2014 Filing).  

30
 18 C.F.R. § 157.7 (2015).  

31
 Id. 

32
 G.B.A. Associates April 16, 2015 Filing in Docket No. CP15-17-000 at 4.  



Docket Nos. CP14-554-000, et al.  - 18 - 

disagreement regarding Sabal Trail’s rerouting its mainline pipeline from colocating with 

Southern Natural Gas Company, L.L.C. (Southern Natural) to being located on their 

property.    

58. The Commission has specific regulations applicable to complaint proceedings, 

including a fast tracking process.  The Commission also has an Alternative Dispute 

Resolution process.  Complaints are covered under Rule 206 of the Commission’s Rules 

of Practice and Procedure, and the Commission’s Alternative Dispute Resolution process 

is covered under Rule 604.   

59. Under Rule 206, entities seeking to file formal complaints must allege a 

contravention or violation of a statute, rule, or order, or must allege any other wrong over 

which the Commission may have jurisdiction.  In addition, entities seeking to file formal 

complaints must comply with the relevant regulations that specify the contents of a 

complaint.
33

  G.B.A. Associates fails to satisfy a large number of these requirements.  

G.B.A. Associates does not allege any contravention or violation of a statute, rule, or 

order, or any other alleged wrong, but merely notes its disagreement regarding Sabal 

Trail rerouting its pipeline.  In addition, G.B.A. Associates fails to set forth the business, 

commercial, economic, or other issues presented by the action or inaction as such relate 

to or affect the complainant; make a good faith effort to quantify the financial impact or 

burden created for the complainant as a result of the action or inaction complained of; 

and indicate the practical, operational, or other nonfinancial impacts imposed as a result 

of the action or inaction.  Because G.B.A. Associates fails to comply with the 

Commission’s regulations for filing complaints, we conclude that it did not file a formal 

complaint.  Consequently, we address G.B.A. Associates’ concerns as a protest to Sabal 

Trail’s application.   

60. As for Alternative Dispute Resolution, G.B.A. Associates may submit a written 

proposal to the Commission to use alternative means of dispute resolution to resolve its 

disagreement with Sabal Trail.
34

  Our regulations, however, require that all participants to 

a pending matter concur in the use of alternative dispute resolution.  Here, Sabal Trail has 

noted its opposition to such a proceeding.
35

  

                                              
33

 18 C.F.R. § 385.206 (2015). 

34
 18 C.F.R. § 385.604(d) (2015).  

35
 Sabal Trail May 22, 2015 Answer to G.B.A. Associates.  
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III. Discussion 

61. Since the proposed facilities will be used to transport natural gas in interstate 

commerce, subject to the jurisdiction of the Commission, the construction and operation 

of the facilities are subject to the requirements of subsections (c) and (e) of section 7 of 

the NGA.  In addition, Transco’s proposed abandonment of capacity by lease to Sabal 

Trail and Sabal Trail’s acquisition of that capacity are subject to the requirements of 

sections 7(b) and 7(c) of the NGA, respectively. 

A. Application of Certificate Policy Statement 

62. The Certificate Policy Statement provides guidance for evaluating proposals to 

certificate new pipeline construction.
36

  The Certificate Policy Statement establishes 

criteria for determining whether there is a need for a proposed project and whether the 

proposed project will serve the public interest.  The Certificate Policy Statement explains 

that in deciding whether to authorize the construction of major new facilities, the 

Commission balances the public benefits against the potential adverse consequences.  

The Commission’s goal is to give appropriate consideration to the enhancement of 

competitive transportation alternatives, the possibility of overbuilding, subsidization by 

existing customers, the applicant's responsibility for unsubscribed capacity, the avoidance 

of unnecessary disruptions of the environment, and the unneeded exercise of eminent 

domain in evaluating new pipeline construction. 

63. Under this policy, the threshold requirement for pipelines proposing new projects 

is that the pipeline must be prepared to financially support the project without relying on 

subsidization from its existing customers.  The next step is to determine whether the 

applicant has made efforts to eliminate or minimize any adverse effects the project might 

have on the applicant’s existing customers, existing pipelines in the market and their 

captive customers, or landowners and communities affected by the route of the new 

pipeline.  If residual adverse effects on these interest groups are identified after efforts 

have been made to minimize them, the Commission will evaluate the project by 

balancing the evidence of public benefits to be achieved against the residual adverse 

effects.  This is essentially an economic test.  Only when the benefits outweigh the 

adverse effects on economic interests will the Commission proceed to complete the 

environmental analysis where other interests are considered. 

                                              
36

 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC            

¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128, further clarified, 92 FERC ¶ 61,094 (2000) 

(Certificate Policy Statement). 
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1. Section 7(c) Projects 

a. Hillabee Expansion Project 

64. Transco’s proposal satisfies the threshold requirement that the pipeline must be 

prepared to financially support the project without relying on subsidization from its 

existing customers.  While the monthly lease payments Transco will charge Sabal Trail 

will not recover the full costs of the project, Transco states that during the term of the 

lease agreement it will not reflect in its system rates any costs or revenues associated with 

the leased capacity and that it is prepared to financially support the cost of the Hillabee 

Expansion Project.
37

  Moreover, Transco will separately account for leased capacity 

related to fuel and lost and unaccounted-for gas costs when it makes its period tracker 

filings to ensure that its fuel retention costs are properly allocated between services to 

existing shippers and the incremental services to the Sabal Trail.  As such, the proposed 

project will not result in any subsidization by Transco’s existing shippers.   

65. The proposed project will not adversely impact Transco’s existing customers or 

other pipelines and their customers.  The proposed facilities are designed to increase the 

capacity of Transco’s system to accommodate the lease agreement with Sabal Trail 

without degrading the service of Transco’s existing customers.  There is no evidence that 

service on other pipelines will be displaced or bypassed, and no pipeline companies have 

objected to the proposed project.  We conclude that Transco’s proposal will not have 

adverse impacts on its existing shippers or other existing pipelines and their captive 

customers. 

66. We also find that Transco’s proposed project will have minimal adverse impacts 

on landowners and communities.  Transco states that it expects to negotiate settlements 

with all affected landowners for all necessary easements and property rights.  To the 

extent parties are unable to reach mutual agreement, it is for the courts to decide the 

appropriate levels of compensation for necessary property rights.
38

   

  

                                              
37

 Transco Application at 11. 

38
 15 U.S.C. § 717(f) (h) (2012). 
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b. Sabal Trail Project 

67. Sabal Trail is a new pipeline company that has no existing customers.  As such, 

there is no potential for subsidization on Sabal Trail’s system or degradation of service to 

existing customers.
39

   

68. With regard to adverse economic effects on competing pipelines and such 

pipelines’ captive customers, the Sabal Trail Project should serve to benefit other 

pipelines and their customers.  Through Sabal Trail’s new interconnections at the Central 

Florida Hub, Sabal Trail will be able to deliver gas to existing pipeline systems, i.e., 

Gulfstream and Florida Gas Transmission, in the event of supply or facility disruption 

and enhance market competition. 

69. In its October 26, 2015 comments, Southern Natural states that because the Sabal 

Trail pipeline will cross Southern Natural’s pipeline system numerous times, Southern 

Natural may have to pass on to its customers substantial costs for restoration, cathodic 

protection systems, and maintenance activities.
40

  Southern Natural further indicated that 

it anticipates that Sabal Trail will reimburse it for such costs through a Parallel 

Construction Agreement, but that Southern and Sabal Trail had not yet reached 

agreement.
41

  On November 9, 2015, Sabal Trail filed comments stating that it continues 

to work with Southern Natural on that agreement.
42

  The issues that Southern Natural 

raises regarding economic impacts to its customers are outside the scope of this 

proceeding.  To the extent Southern Natural and Sabal Trail are unable to reach an 

agreement, questions regarding damages incurred during construction are for a court of 

appropriate jurisdiction to adjudicate.   

                                              
39

 Kiokee-Flint et al. states that the Sabal Trail Project will result in subsidization 

because the Florida Public Service Commission issued an order stating that Florida 

Power & Light may pass the costs of the pipeline onto its ratepayers.  See Kiokee-Flint et 

al. December 22, 2014 Filing at 28.  The Commission does not consider it subsidization 

for Florida Power & Light to pay rates designed to recover the costs of a pipeline system 

being constructed to provide it with natural gas transportation service.  The extent to 

which it is appropriate for Florida Power & Light to in turn pass those costs through to its 

rate payers is not with the Commission’s jurisdiction.  

40
 Southern Natural Oct. 26, 2015 Comments in Docket No. CP15-17-000 at 3.  

41
 Id. 

42
 Sabal Trail Nov. 9, 2015 Comments on Draft EIS at 15.  
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70. Regarding impacts on landowners and communities along the route of the project, 

Sabal Trail proposes to locate the pipeline within or parallel to existing rights-of-way 

where feasible.
43

  Sabal Trail’s proposed pipeline route colocates with existing rights-of-

way or previously disturbed corridors for approximately 308.1 miles (60 percent) of the 

total pipeline lengths.  The remaining approximately 207.5 miles (40 percent) of the 

pipeline route will deviate from these rights-of-way and corridors.   

71. While we are mindful that Sabal Trail has been unable to reach easement 

agreements with some landowners, for purposes of our consideration under the 

Certificate Policy Statement, we find that Sabal Trail has taken sufficient steps to 

minimize adverse economic impacts on landowners and surrounding communities.  Sabal 

Trail participated in the Commission’s pre-filing process in Docket No. PF14-1-000.  

During pre-filing and initial project planning, Sabal Trail considered 282 route variations, 

almost all of which were identified by landowners, government officials, and other 

stakeholders.
44

  Sabal Trail incorporated 214 of those route variations into its proposed 

route.  Further, in the final EIS, Commission staff considered 12 major route alternatives, 

many of which were requested by landowners.   

72. G.B.A. Associates requested that the Commission not grant Sabal Trail eminent 

domain authority over its land.
45

  The Commission itself, however, does not confer 

eminent domain powers.  Congress gave the Commission jurisdiction to determine if the 

construction and operation of proposed pipeline facilities are in the public convenience 

and necessity.  Once the Commission makes that determination, under NGA section 7(h), 

a certificate holder is authorized by Congress to acquire the necessary land or property to 

construct the approved facilities by exercising the right of eminent domain if it cannot 

acquire the easement by an agreement with the landowner.
46

  While the Sabal Trail 

Project will traverse G.B.A. Associates’ land, we note that Sabal Trail incorporated a 

route variation on G.B.A. Associates’ land that will closely follow property lines and 

reduce impacts on G.B.A. Associates’ future development activities.   

                                              
43

 18 C.F.R. § 380.15 (2015).  Section 380.15 of the Commission's regulations 

requires the Commission to consider a landowner's preferences, not necessarily reach 

their preferred outcome.  See Impulsora Pipeline, LLC, 153 FERC ¶ 61,204, at P 12 

(2015).  

44
 Final EIS at 4-24.  

45
 G.B.A. Associates April 16, 2015 Filing in Docket No. CP15-17-000 at 4.  

46
 15 U.S.C. § 717f(h) (2012).  
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c. Florida Southeast Connection Project 

73. Florida Southeast is a new pipeline company that has no existing customers.  As 

such, there is no potential for subsidization on Florida Southeast’s system or degradation 

of service to existing customers.   

74. The Florida Southeast Project will transport gas to meet increased demand for 

natural gas in Florida.  No transportation service provider or captive customer in the same 

market has protested the project.  Moreover, the two existing interstate pipelines that 

serve central and southern Florida, i.e., Florida Gas Transmission and Gulfstream, are 

either fully or near fully subscribed.   

75. Regarding impacts on landowners and communities along the project route, 

Florida Southeast proposes to locate the pipeline within or parallel to existing rights-of-

way where feasible.  The Florida Southeast Project pipeline route will be colocated with 

existing roads and utilities for approximately 101.9 miles (81 percent) of the total 

pipeline length.  The remaining 24.5 miles (19 percent) of the pipeline route will deviate 

from these rights-of-way or corridors.  Florida Southeast proposes to minimize the use of 

eminent domain to the greatest extent possible by negotiating easement agreements for 

permanent easements and temporary workspace required for the project.  In addition, 

Florida Southeast participated in the Commission's pre-filing process in Docket 

No. PF14-2-000, during which Florida Southeast considered 19 route variations and 

addressed landowners’ concerns and questions.  We therefore find that Florida Southeast 

has taken sufficient steps to minimize adverse economic impacts on landowners and 

surrounding communities. 

d. Need for the Projects  

76. Several intervenors challenge the public need for the projects.
47

  Many intervenors 

assert that project demand can be satisfied by renewable energy alternatives, such as solar 

and wind power, or energy efficiency gains.  Intervenors also contend that other pipelines 

in Florida, including Florida Gas Transmission’s pipeline, are not at full capacity and can 

provide transportation services.  In addition, many intervenors contest that the gas will 

not be used to satisfy demand in Florida, but will be exported to foreign markets.     

77. Kiokee-Flint adds that project need for the Sabal Trail Project is overstated.   

Kiokee-Flint asserts that Florida Power & Light committed only to 400,000 Dth/d of firm 

service, with the option to subscribe an additional 200,000 Dth/d of service to be 

                                              
47

 Kiokee-Flint filed comments raising this issue both individually and jointly with 

Sierra Club, Flint Riverkeeper, and Chattahoochee Riverkeeper.  
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provided in Phase II of the Sabal Trail Project.
48

  Similarly, members of the Gulf 

Restoration Network assert that the proposed pipeline has over twice the capacity needed 

to meet Florida Power & Light’s projected additional demand through 2021.
49

  Kiokee-

Flint also appears to allege that the projects are engaged in self-dealing, as Sabal Trail’s 

and Florida Southeast’s precedent agreements are with affiliates:  the parent company of 

Florida Southeast Connection, NextEra, is also the parent of Florida Power & Light, and 

Duke Energy, the parent company of Duke Energy Florida, has an interest in the Sabal 

Trail Project.
50

  In addition, Kiokee-Flint argues that Energy Information Administration 

data does not indicate a need for the project nor will compliance with the Environmental 

Protection Agency’s Clean Power Plan regulations require the project to be built.
51

    

78. Kiokee-Flint et al. also asserts that Florida Power & Light may have inflated its 

demand for natural gas.
52

  In support, Kiokee-Flint et al. contends that Florida Power & 

Light’s reserve margin is double the generally approved standard in Florida.  Kiokee-

Flint et al. also points out that the Florida Public Service Commission may find there is 

no need for Florida Power & Light’s proposed natural gas power generating facility, the 

Okeechobee Clean Energy Center.   

79. In addition, Kiokee-Flint argues that the Certificate Policy Statement only finds 

that a fully subscribed project is prima facie significant evidence of project need, which 

the Sabal Trail Project does not meet because it is undersubscribed at 93 percent of its 

total design capacity.
53

  Parties also cite various cases unrelated to the Commission’s  

  

                                              
48

 Kiokee-Flint October 28, 2015 Draft EIS Comments in Docket Nos. CP14-554-

000, CP15-16-000, and CP15-17-000 at 8-9 (Kiokee Flint Oct. 28 Filing).  

49
 Gulf Restoration Network Members and Supporters October 26, 2015 Filing in 

Docket Nos. CP14-554-000, CP15-16-000, and CP15-17-000 at 1.  

50
 Kiokee-Flint Oct. 28 Filing at 8-9.  

51
 Id. at 10-12.  

52
 Kiokee-Flint et al. October 27, 2015 Comments on Draft EIS in Docket Nos. 

CP14-554-000, CP15-16-000, and CP15-17-000 at 1-4 (Kiokee-Flint et al. Oct. 27 

Filing).  

53
 Kiokee-Flint October 28 Filing at 8. 
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Certificate Policy Statement to argue that the Commission incorrectly relies on precedent 

agreements to find project need.
54

  

80. The Certificate Policy Statement established a new policy under which the 

Commission would allow an applicant to rely on a variety of relevant factors to 

demonstrate need, rather than continuing to require that a percentage of proposed 

capacity be subscribed under long-term precedent or service agreements.
55

  These factors 

might include, but are not limited to, precedent agreements, demand projections, potential 

cost savings to consumers, or a comparison of projected demand with the amount of 

capacity currently serving the market.
56

  The Commission stated that it will consider all 

such evidence submitted by the applicant regarding project need.  Nonetheless, the 

Certificate Policy Statement made clear that, although precedent agreements are no 

longer required to be submitted, they are still significant evidence of project need or 

demand.
57

   

81. We find that Transco, Sabal Trail, and Florida Southeast have sufficiently 

demonstrated that there is market demand for their respective projects.  Transco has 

entered into a pro forma lease agreement with Sabal Trail to abandon and lease the entire 

incremental capacity created by the Hillabee Expansion Project to Sabal Trail for a 25-

year primary term.
 
 Sabal Trail has entered into precedent agreements with Florida Power 

& Light and Duke Energy Florida for 1,000,000 Dth/d, approximately 93 percent of the 

1,075,000 Dth/d of service that will be made available by the Sabal Trail Project, also for 

a 25-year term.  Florida Southeast has entered into a precedent agreement with Florida 

Power & Light for 400,000 Dth/d of service, 62.5 percent of the total design capacity that 

will be created by the Florida Southeast Project, with an option to subscribe to an 

additional 200,000 Dth/d of service, again for a 25-year term.   

                                              
54

 Kiokee-Flint cites 1000 Friends of Wisconsin, Inc. v. U.S. Dep't of Transp.,   

No. 11-C-0545, 2015 WL 2454271, at *1 (E.D. Wis. 2015) (holding that the 

environmental impact statement prepared to authorize a highway expansion did not 

explain the methodology for determining specific traffic volumes and did not explain 

why it did not use updated population data).  See Kiokee-Flint October 28 Filing at 12.  

Kiokee-Flint et al. cites Lakehead Pipeline Co., LP v. Ill. Commerce Comm’n, 296 

Ill.App.3d 942, 957 (1998) (involving an oil pipeline’s certificate application before the 

Illinois Commerce Commission).  See Kiokee-Flint et al. October 27 Filing at 4.  

55
 Certificate Policy Statement, 88 FERC at 61,747. 

56
 Id. 

57
 Id. 
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82. Kiokee-Flint mistakenly asserts that Florida Power & Light committed only to 

400,000 Dth/d of service on Sabal Trail with the option to commit to 200,000 Dth/d in 

2020.  The precedent agreement between Florida Power & Light and Sabal Trail states 

that Florida Power & Light will subscribe to 600,000 Dth/d, of which 400,000 Dth/d will 

be provided in Phase I and the additional 200,000 Dth/d to be provided in Phase II.
58

  In 

addition, the precedent agreement states that Florida Power & Light has the option to 

subscribe to an additional 200,000 Dth/d by January 1, 2020, and another additional 

200,000 Dth/d by January 1, 2024.
59

   

83. We note that Duke Energy Florida does have the option to not subscribe to its 

100,000 Dth/d of Phase II service.
60

  Our finding that Sabal Trail has demonstrated need 

for its proposed project is not affected by whether or not Duke Energy Florida exercises 

its option.  Even without Duke Energy Florida’s 100,000 Dth/d Phase II increment, we 

find subscription of 84 percent of the project’s total capacity is evidence of sufficient 

public benefit to outweigh the residual adverse effects on the economic interests as 

discussed above.
61

 

84. An affiliation between project shippers and the owners of the pipelines is not, by 

itself, evidence of self-dealing which might call into question the need for the projects.  

Sabal Trail and Florida Southeast will be required to execute firm contracts for the 

capacity levels and terms of service represented in the signed precedent agreements 

before commencing construction.  Sabal Trail’s and Florida Southeast’s recourse rates 

will be based on the design capacity of their pipelines, thereby placing them at risk for 

any unsubscribed capacity.   

                                              
58

 Sabal Trail Application at Exhibit I, Precedent Agreement by and between Sabal 

Trail Transmission, LLC and Florida Power & Light Company at 12.  

59
 Id. at 15.  We note that the proposed Sabal Trail pipeline would not, without 

future expansion, be able to accommodate an additional 400,000 Dth/d of incremental 

firm service.  No such expansion of the Sabal Trail pipeline could be constructed without 

prior Commission authorization.  

60
 Sabal Trail Application at Exhibit I, Precedent Agreement with Duke Energy, 

page 10.  

61
 Cf. Turtle Bayou Gas Storage Co., LLC, 135 FERC ¶ 61,233, at P 33 (2011), 

which found that the applicant had not sufficiently demonstrated the need for its 

particular project where the applicant did not conduct an open season or submit precedent 

or service agreements for the project's capacity and provided only vague and generalized 

evidence of need for natural gas at the regional and national level. 
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85. We also have no reason to contest Florida Power & Light’s purported demand for 

natural gas.  The Florida Public Service Commission issued an order finding that Florida 

Power & Light had demonstrated a need for additional firm capacity.
62

  Florida Power & 

Light has indicated that its commitments on Sabal Trail’s and Florida Southeast’s 

systems are to provide gas to existing natural gas-fired plants.
63

  Because the Okeechobee 

Clean Energy Center is not an existing plant, whether the Florida Power Service 

Commission approves the plant does not bear on Florida Power & Light’s specified 

demand for the Sabal Trail and Florida Southeast Projects set forth in its application.   

86. Allegations that the projects will be used to export gas also do not persuade us to 

find that the applicants have not demonstrated project need.  Neither Sabal Trail nor 

Florida Southeast has proposed to connect to any LNG export facilities.  In addition, 

Florida Power & Light stated that it lacks legal authority to export natural gas, and that it 

is contracting for capacity to serve its natural gas plants.  Florida Power & Light adds that 

it is not an owner of the Floridian LNG project in Martin County, Florida, nor is any of 

its affiliates.
64

  Moreover, the Commission does not have jurisdiction over the exportation 

and importation of natural gas.  Such jurisdiction resides with the U.S. Department of 

Energy (DOE), which must act on any applications for natural gas export and import 

authority.
65

 

                                              
62

 Florida Southeast Application at Exhibit Z-1.  

63
 Florida Power & Light December 23, 2014 Motion to Intervene and Comments 

in Docket No. CP15-17-000 at 6. 

64
 Id. at 4, 6.  

65
 Section 3(a) of the NGA provides, in part, that “no person shall export any 

natural gas from the United States to a foreign country or import any natural gas from a 

foreign country without first having secured an order of the Commission authorizing it to 

do so.”  15 U.S.C. § 717b(a) (2012).  In 1977, the Department of Energy Organization 

Act transferred the regulatory functions of section 3 of the NGA to the Secretary of 

Energy.  42 U.S.C. § 7151(b) (2012).  Subsequently, the Secretary of Energy delegated to 

the Commission authority to “[a]pprove or disapprove the construction and operation of 

particular facilities, the site at which such facilities shall be located, and with respect to 

natural gas that involves the construction of new domestic facilities, the place of entry for 

imports or exit for exports.”  DOE Delegation Order No. 00-004.00A (effective May 16, 

2006).  The proposed facilities are not located at a potential site of exit for natural gas 

exports.  Moreover, the Secretary of Energy has not delegated to the Commission any 

authority to approve or disapprove the import or export of the commodity itself, or to 

consider whether the exportation or importation of natural gas is consistent with the 

 

  (continued…) 



Docket Nos. CP14-554-000, et al.  - 28 - 

87. As discussed above, 93 percent of the total design capacity of the Sabal Trail 

project is subscribed under precedent agreements with initial terms of 25 years.  This is 

persuasive evidence of market need for this project.  Even though the market, in its 

consideration of alternative means for addressing energy needs, could have selected 

renewable energy alternatives and energy efficiency gains, we find that the precedent 

agreements sufficiently demonstrate the need for the project.
66

  Florida Power & Light 

has specifically determined that it needs service from a new pipeline extending from 

Transco’s Station 85 to a new Central Florida Hub where it will interconnect with the 

existing Gulfstream and Florida Gas Transmission pipelines.  The expansion of existing 

pipelines in Florida will not satisfy the identified need of a new transportation option.     

e. Conclusion 

88. In view of the considerations above, we find that Transco, Sabal Trail, and Florida 

Southeast have demonstrated a need for the Hillabee Expansion Project, Sabal Trail 

Project, and Florida Southeast Project, respectively, and that each project's benefits to the 

market will outweigh any adverse effects on other pipelines and their captive customers, 

and on landowners and surrounding communities.  Consistent with the criteria discussed 

in the Certificate Policy Statement and subject to the environmental discussion below, we 

find that the public convenience and necessity requires approval of Transco’s, Sabal 

Trail’s, and Florida Southeast’s proposals, as conditioned in this order. 

2. Blanket Certificate 

89. Sabal Trail and Florida Southeast have each applied for a Part 157, Subpart F 

blanket construction certificate, which is generally applicable to all interstate pipelines.  

A Part 157, Subpart F blanket certificate will authorize Sabal Trail and Florida Southeast 

to perform certain routine activities and abandon certain services and facilities 

automatically, or pursuant to simplified prior notice requests, as is specified in 

sections 157.208 through 157.218 of the Commission's regulations.  Each type of blanket  

                                                                                                                                                  

public interest.  See Corpus Christi Liquefaction, LLC, 149 FERC ¶ 61,283, at P 20 

(2014) (Corpus Christi).  See also National Steel Corp., 45 FERC ¶ 61,100, at 61,332-33 

(1988) (observing that DOE, “pursuant to its exclusive jurisdiction, has approved the 

importation with respect to every aspect of it except the point of importation” and that the 

“Commission's authority in this matter is limited to consideration of the place of 

importation, which necessarily includes the technical and environmental aspects of any 

related facilities”). 

66
 Final EIS at 4-1 to 4-2. 
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certificate project includes requirements for landowners to be notified before construction 

of the project.     

90. Kiokee-Flint et al. requests that the Commission deny Sabal Trail’s request for a 

blanket certificate pursuant to Part 157, Subpart F because Sabal Trail is a new pipeline 

with no proven safety or reliability record.  Kiokee-Flint et al. also requests that the 

Commission consider the environmental impacts, including cumulative effects, of the 

blanket certificate and require mitigation of such impacts in its environmental review 

pursuant to the National Environmental Policy Act of 1969 (NEPA).
67

  

91. The Commission routinely grants a pipeline company a blanket certificate along 

with the pipeline’s certificate to construct and operate its initial facilities.  Kiokee-Flint et 

al. provides no adequate explanation for us to depart from Commission practice.  In 

addition, given that Sabal Trail has not proposed to conduct any activity under a Part 157 

blanket certificate, it would be premature for Commission staff to assess the 

environmental impacts of, or require mitigation for, such potential activities.  

Commission staff has no information regarding the location, scope, or timing of any 

potential activity on which to base its environmental review.  In the event that Sabal Trail 

proposes to conduct under its blanket certificate an activity that causes ground 

disturbance or changes to operational air or noise emissions, Sabal Trail must notify 

landowners and adhere to the guidance set forth in section 380.15(a) and (b) of the 

Commission’s regulations.
68

  Therefore, because Sabal Trail and Florida Southeast will 

become interstate pipelines with the issuance of a certificate to construct and operate the 

proposed facilities, we will issue to Sabal Trail and Florida Southeast the requested Part 

157, Subpart F blanket certificates. 

92. Sabal Trail and Florida Southeast also request Part 284, Subpart G blanket 

certificates to provide open access transportation services.  Under a Part 284 blanket 

certificate, Sabal Trail and Florida Southeast will not require individual authorizations to 

provide transportation services to particular customers.  Sabal Trail and Florida Southeast 

                                              
67

 Kiokee-Flint et al. December 22, 2014 Filing at 26-27.  Kiokee-Flint also 

individually argues that the draft EIS does not sufficiently examine the added impacts of 

a blanket certificate on landowners along the pipeline route.  Kiokee-Flint October 28, 

2015 Filing at 22-23.  

68
 Section 380.15(a) and (b) state that siting, construction, and maintenance of 

facilities shall be undertaken in a way that avoids or minimizes effects on scenic, historic, 

wildlife, and recreational values, and require a pipeline to take into account the desires of 

landowners in the planning, location, clearing, and maintenance of rights-of-way and the 

construction of facilities on their property.  18 C.F.R. § 380.15(a)-(b) (2015).   
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each filed a pro forma Part 284 tariff to provide open access transportation services.  

Since a Part 284 blanket certificate is required for Sabal Trail and Florida Southeast to 

offer these services, we will grant Sabal Trail and Florida Southeast Part 284 blanket 

certificates, subject to the conditions imposed in this order. 

B. Lease Agreement 

93. As explained above, Sabal Trail and Transco have entered into a Capacity Lease 

Agreement whereby Transco will abandon to Sabal Trail the firm capacity that will be 

created by Transco’s proposed Hillabee Expansion Project.  In turn, Sabal Trail will 

acquire that capacity from Transco and use the leased capacity to provide service under 

the terms of its FERC Tariff.   

94. Historically, the Commission views lease arrangements differently from 

transportation services under rate contracts.  The Commission views a lease of interstate 

pipeline capacity as an acquisition of a property interest that the lessee acquires in the 

capacity of the lessor’s pipeline.
69

  To enter into a lease agreement, the lessee generally 

needs to be a natural gas company under the NGA and needs section 7(c) certificate 

authorization to acquire the capacity.  Once acquired, the lessee in essence owns that 

capacity and the capacity is subject to the lessee’s tariff.  The leased capacity is allocated 

for use by the lessee’s customers.  The lessor, while it may remain the operator of the 

pipeline system, no longer has any rights to use the leased capacity.
70

 

95. The Commission’s practice has been to approve a lease if it finds that:  (1) there 

are benefits for using a lease arrangement; (2) the lease payments are less than, or equal 

to, the lessor’s firm transportation rates for comparable service over the terms of the lease 

on a net present value basis; and (3) the lease arrangement does not adversely affect 

existing customers.
71

  We find that the transportation lease agreement between Sabal 

Trail and Transco, as modified below, satisfies these requirements. 

96. First, the Commission has found that leases in general have several potential 

public benefits.  Leases can promote efficient use of existing facilities, avoid construction 

of duplicative facilities, reduce the risk of overbuilding, reduce costs, and minimize 

                                              
69

 Texas Eastern Transmission Corp., 94 FERC ¶ 61,139, at 61,530 (2001). 

70
 Texas Gas Transmission, LLC, 113 FERC ¶ 61,185, at P 10 (2005) (Texas Gas). 

71
 Id.; Islander East Pipeline Co., L.L.C., 100 FERC ¶ 61,276, at P 69 (2002) 

(Islander East). 
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FOR IMMEDIATE RELEASE:  
 
Notice of Intent to Sue the Federal Energy Regulatory Commission for Violating the 
Clean Water Act Filed By Sandisfield Taxpayers Opposing the Pipeline 
 
Washington, DC  March, 21, 2016 

 
Today, the Sandisfield Taxpayers Opposing the Pipeline (STOP), a group of Massachusetts 
property owners directly impacted by Tennessee Gas’ Connecticut Expansion Project, took the 
first step towards bringing a citizen suit against the Federal Energy Regulatory Commission 
(FERC) in federal district court for violating the Clean Water Act in connection with approval of 
the project by filing a required Notice of Intent setting forth the violations and giving the FERC 
60 days to address them.  In addition to filing a Notice of Intent against FERC, STOP has taken 
similar action against Tennessee Gas.  
 
The Connecticut Expansion Project will cross, or potentially discharge into, various rivers and 
streams within the state of Massachusetts.  Therefore, under the Clean Water Act, Tennessee 
Gas was required to seek certification from the state of Massachusetts that the project will not 
adversely impact water quality.  Until this required state certification is obtained, the Clean 
Water Act expressly prohibits FERC from issuing a certificate authorizing the Connecticut 
Expansion Project.  Notwithstanding the Clean Water Act’s clear directive, on March 11, 2016, 
FERC issued a certificate for the Connecticut Expansion Project, even though the required 
certification for the project by the state of Massachusetts has not yet been granted or waived. 
 
The citizen-suit provisions of the Clean Water Act allow impacted individuals and organizations 
such as STOP to bring a private action to enforce the requirements of the Clean Water Act.  
“As owners of property that will be crossed by the Connecticut Expansion Project and residents 
and taxpayers in the state of Massachusetts, we have a direct interest in ensuring that FERC 
follows the law in granting a federal certificate for a pipeline, particularly when the certificate 
confers on Tennessee Gas the power to take our property through eminent domain,” said 
members of STOP. “In addition,” STOP continued, “because construction of the pipeline entails 
removal of hundreds of trees, including forestland protected by Article 97 of the Massachusetts 
Constitution, the project will cause significant harm to the environment and waterways of the 
state - and therefore, FERC’s failure to comply with the Clean Water Act, which would have at 
least helped to protect these resources, is particularly disturbing.” 
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Although FERC routinely runs afoul of the Clean Water Act through issuance of certificates 
conditioned on future compliance with Section 401, this case represents the first time that 
FERC's action will be challenged through the citizens' suit provisions of the Clean Water Act 
rather than through the appellate review provisions of the Natural Gas Act.  “To date, 
challenges of FERC’s practices in federal appellate courts have been unsuccessful, either 
because they have been dismissed on procedural grounds or the project was completed by the 
time the appeal was heard.” said Carolyn Elefant, owner of the Law Offices of Carolyn Elefant 
PLLC, the firm that represents STOP.  “The citizen suit provisions of the Clean Water Act afford 
a more direct avenue for impacted individuals to challenge FERC’s violations, and in addition, 
entitles prevailing parties to recovery of attorneys fees.” added Alexander English, an 
environmental and water law attorney with the firm who serves as lead counsel for STOP in 
their citizen suit.  
 
STOP is an unaffiliated group of Sandisfield, Massachusetts taxpayers organized to oppose the 
Connecticut Expansion Project. The Law Offices of Carolyn Elefant PLLC is a boutique law firm 
with offices in Washington D.C. and Bethesda, Maryland focused on energy, environment and 
eminent domain issues. The firm has been involved in pipeline cases throughout the nation. To 
learn more about the firm, please visit our website at www.lawofficesofcarolynelefant.com. 
 
CONTACT:  
Alexander English 
Law Offices of Carolyn Elefant PLLC 
Counsel to Sandisfield Taxpayers Opposing the Pipeline (STOP) 
aenglish@carolynelefant.com 
301-466-4024 (Direct Line) 
 
Relevant Documents:  STOP’s Notice of Intent To FERC (March 21, 2016)]; STOP’s Notice of 
Intent To Tennessee Gas  (March 21, 2016); FERC Order Issuing Certificate for Connecticut 
Expansion Project  March 11, 2016. 

 
### 

http://www.lawofficesofcarolynelefant.com/
mailto:aenglish@carolynelefant.com
http://lawofficesofcarolynelefant.com/wp-content/uploads/2016/03/FERC-NOI.pdf
http://lawofficesofcarolynelefant.com/wp-content/uploads/2016/03/Tennessee-Gas-NOI.pdf
http://lawofficesofcarolynelefant.com/wp-content/uploads/2016/03/Tennessee-Gas-NOI.pdf
http://www.ferc.gov/CalendarFiles/20160311153905-CP14-529-000.pdf
http://www.ferc.gov/CalendarFiles/20160311153905-CP14-529-000.pdf
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berkshireeagle.com  

Tennessee Gas Co. wants court's OK to start 

cutting trees for Sandisfield spur of pipeline 

By Clarence Fantocfanto@yahoo.com @BE_cfanto on Twitter 

As a court confrontation looms between a Kinder Morgan affiliate and the Commonwealth of 

Massachusetts, a state lawmaker has issued a sharp denunciation of the energy infrastructure 

company's actions and the federal regulators who approved the 3.8-mile Tennessee Gas Co. 

pipeline spur through Otis State Forest in Sandisfield this week. 

Several rapid-fire developments on Thursday included Kinder Morgan's Tennessee Gas Co. 

filing an injunction in Berkshire Superior Court seeking to grant the company immediate access 

to the state-protected land so tree-cutting can begin promptly. In connection with the Endangered 

Species Act, federal guidelines limit tree-clearing to a period between Oct. 1 and March 31. The 

company aims to put the pipeline into service next winter. 

The Sandisfield Taxpayers Opposing the Pipeline group, or STOP, filed a motion to stay the 

Federal Energy Regulatory Commission's approval of the so-called Connecticut Expansion 

Project, seeking to stop any tree cutting or construction work. 

"It is a violation of the [Federal Energy Regulatory Commission's] own mandate to obey 

applicable federal and state permitting and laws, to grant a certificate to Tennessee before 

Massachusetts has granted a Section 401 permit per the Clean Water Act," the filing stated.  

"This license is in direct conflict with Article 97 of the Massachusetts Constitution, which does 

not permit private companies like Tennessee to construct on public lands without the appropriate 

consent of the legislature and the consent of the landowner who conveyed the land to the state 

for protection." 

The group noted that the pipeline crosses Spectacle Pond Farm in Otis State Forest, property that 

was donated to the state by Mass Audubon 18 years ago. 

"In essence, the commission has authorized eminent domain authority without the 

Commonwealth having had even the chance to negotiate an easement under Article 97," STOP 

contended in its motion. 

State Rep. William "Smitty" Pignatelli, D-Lenox, blasted FERC for approving the spur alongside 

an existing Tennessee Gas pipeline. 

"FERC is saying that because it's on an existing route, they don't have to abide by any rules and 

regulations," Pignatelli said. 

http://www.berkshireeagle.com/stories/tennessee-gas-co-wants-courts-ok-to-start-cutting-trees-for-sandisfield-spur-of-pipeline,185603


He also declared that "there's no doubt in my mind" that the federal regulators will approve 

Kinder Morgan's application to build its proposed $5 billion, 412-mile pipeline through upstate 

New York, Western Massachusetts, including seven Berkshire County towns, and southern New 

Hampshire, terminating in Dracut. 

"If there's no way to stop a little loop in southern Berkshire County that has no benefit to 

anybody in Massachusetts, how the hell are we going to stop this bigger pipeline, going through 

state-owned and Mass Audubon land?" he said. "This was a test, and the process failed." 

However, he conceded that FERC might scrutinize the major pipeline more closely since it's a 

new project and does not run alongside an existing Tennessee Gas route. 

Pignatelli acknowledged that the state Department of Environmental Protection approved the 

state forest spur back in the Gov. Deval Patrick administration. 

But he accused Kinder Morgan of "stringing along" Sandisfield, one of the smallest towns in his 

district with about 900 residents. 

"I question their ethics and their integrity," he said in an Eagle interview. 

He contended that the company backed out of a $1 million verbal agreement to compensate the 

town by repairing town roads, restoring old stone walls and testing septic systems following 

construction of the pipeline spur. 

The agreement was set to be approved by special town meeting voters in Sandisfield last fall 

until the company withdrew it at the last minute, Pignatelli said.  

"I've encouraged the town to prepare for what may be inevitable, that you can't stop the pipeline, 

but get what you can from these folks that will benefit the community," he said. "Try to get some 

remediation for the roads they're going to beat up during the construction." 

To put pressure on Kinder Morgan to honor the agreement, Pignatelli has contacted Lt. Gov. 

Karyn Polito, the state attorney general's office and U.S. Rep Richard Neal, D-Springfield, 

urging them to take action on behalf of Sandisfield. 

Kinder Morgan spokesman Steve Crawford stated: "We continue to work with the town's 

representatives and we're optimistic that we can reach an agreement." 

Pignatelli said legislation is still tied up on Beacon Hill that would allow the pipeline loop to 

cross state-owned land. He and state Sen. Benjamin Downing, D-Pittsfield, strongly opposed the 

bill filed last year by state Rep. Garrett Bradley of Hingham that, if passed, would convey to 

Tennessee Gas the necessary easements through the state forest.  

Without the legislation, the forest would remain sheltered by Article 97, the amendment to the 

state constitution that protects and conserves designated state land. 



On the injunction sought by Tennessee Gas at Berkshire Superior Court, Crawford commented: 

"After the completion of a full environmental review, a public comment period and the 

development of extensive mitigation and land protection measures, Tennessee Gas Pipeline 

received its environmental certificate from the state. 

"Despite the issuance of that state certificate and nearly two years of working with state and local 

officials to coordinate and obtain approvals, the Legislature has not approved the easements for 

the Sandisfield loop; nor does it appear likely to do so," he added. 

In its court filing, the company seeks an injunction to condemn and gain immediate access 

through eminent domain to more than 15 miles of permanent and temporary easements in the 

Otis State Forest in order to begin pipeline construction. 

The document states that Tennessee Gas has owned two federally approved, underground gas 

pipelines for the past 30 years and has maintained a corridor above it used by the state 

Department of Conservation and Recreation as year-round hiking trails. 

The company wrote that "it is indisputable that the DCR is unwilling to enter into a voluntary 

agreement to transfer the easements to Tennessee Gas unless it is approved by a two-thirds vote 

of the state Legislature." Since the lawmakers have not acted, the court filing emphasized, the 

eminent domain proceeding is necessary. 

The defendants to the lawsuit include the Commonwealth of Massachusetts, the Department of 

Conservation and Recreation, DCR Commissioner Leo P. Roy and "unknown landowners." 

Pignatelli cited the old-growth forest of eastern hemlocks in the state forest that will be affected 

by the pipeline construction. 

"There are trees there that are 400 years old, before the Pilgrims landed on Plymouth Rock," he 

said. 

"FERC has had total disregard for this small community," Pignatelli said. "Kinder Morgan has 

had total disrespect for us and the town of Sandisfield. They should be held accountable and 

honor this agreement. They need to be good corporate citizens and honor the agreement they've 

proposed to the town of Sandisfield." 

He noted that in 1997, the state paid $5.2 million to acquire the state forest land, protecting it 

from potential development, in what he described as "the largest land acquisition dollar-wise in 

the history of Massachusetts at that time." 

As for the federal regulators, Pignatelli charged that "clearly they don't care about Article 97 or 

about natural habitats." 

Contact Clarence Fanto at 413-637-2551. 



If you'd like to leave a comment (or a tip or a question) about this story with the editors, please 

email us. We also welcome letters to the editor for publication; you can do that by filling out our 

letters form and submitting it to the newsroom.  

 

mailto:letters@berkshireeagle.com
https://docs.google.com/a/berkshireeagle.com/forms/d/e/1FAIpQLSeuhlU5LVcaiezLg0RHZbqGUEUJPIH42IvB4GZ3uViERYjpdQ/viewform
https://docs.google.com/a/berkshireeagle.com/forms/d/e/1FAIpQLSeuhlU5LVcaiezLg0RHZbqGUEUJPIH42IvB4GZ3uViERYjpdQ/viewform
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RULE 26.1 DISCLOSURE STATEMENT 

 

The Delaware Riverkeeper Network is a nonprofit 501(c)(3) membership 

organization that advocates for the Protection of the Delaware River, its tributaries, 

and the communities of its watershed. The Delaware Riverkeeper Network does 

not have any parent corporation, nor does it issue stock. 

Respectfully submitted this 9th day of September 2016, 

       By: /s/ Aaron Stemplewicz 

Aaron Stemplewicz 

Delaware Riverkeeper Network  

925 Canal Street, Suite 3701  

Bristol, Pennsylvania 19007  

Phone: 215.369.1188 

Fax: 215.369.1181 

aaron@delawareriveverkeeper.org
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JURISDICTIONAL STATEMENT 

The Natural Gas Act (“NGA”) requires a Certificate of Public Necessity and 

Convenience (“certificate”) from the Federal Energy Regulatory Commission 

(“Commission”) for constructing facilities for the transportation of gas. See 15 

U.S.C. § 717f(c)(1)(A). Any person aggrieved by a Commission order granting a 

certificate may seek rehearing within thirty days of the order’s issuance. See 15 

U.S.C. § 717r(a). The NGA gives this Court jurisdiction to review Commission 

orders approving certificates, but limits review to objections “urged before [the 

Commission] in [an] application for rehearing,” and denied in an order on the 

rehearing request. 15 U.S.C. § 717r(b). Review must be sought within sixty days of 

denial. Id. 

Delaware Riverkeeper Network, and the Delaware Riverkeeper, (collectively 

“Petitioners”) urged the issues raised here in a January 16, 2015 rehearing request, 

R. 411, JA000544-599, submitted within thirty days of the December 18, 2014 

Order granting a certificate of public convenience and necessity (“Order”) for 

Transcontinental Gas Pipe Line Company’s (“Intervenor”) Leidy Southeast 

Expansion Project (“Project”). R. 406, JA000487-543. The Commission issued an 

order denying Petitioners’ rehearing request (“Order Denying Rehearing”) on 
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March 3, 2016.
1
 R. 569, JA000701-30. Petitioners filed a petition for review on 

March 8, 2016, five days after the Commission’s final decision. Because 

Petitioners timely submitted the issues raised here to the Commission, were denied 

rehearing, and timely petitioned for review, this Court has jurisdiction. 

STATEMENT OF THE ISSUES 

1) Did the Commission violate the Clean Water Act (“CWA”) by issuing a 

Certificate of Convenience and Public Necessity for Transcontinental Gas 

Pipe Line Company’s Leidy Southeast Expansion Project prior to the 

Pennsylvania Department of Environmental Protection issuing a Section 401 

water quality certification for the Project? (Raised at R. 445, R. 411 at 50-

52, JA000640-643, JA000593-95; ruled on at R. 569 at PP41-47, JA000717-

20) 

2) Did the Commission violate the National Environmental Policy Act 

(“NEPA”) by failing to establish an accurate baseline from which to conduct 

its review by mischaracterizing and misclassifying wetlands impacts? 

                                                           
1
 The Commission’s Order Denying Rehearing was issued exactly one day after the 

Petitioners filed a complaint in the United States District Court of the District of 

Columbia, Docket No. 16-416, alleging, among other things, that the 

Commission’s failure to take final agency action on Petitioners’ rehearing request 

unlawfully prevents timely judicial review of natural gas pipeline projects. The 

Complaint specifically identified the docket for this project, CP13-551, as an 

example of the Commission’s bias and failure to act. 
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(Raised at R. 381 at 1-11, R. 411 at 34-46; JA000334-44, JA000577-89; 

ruled on at R. 569 at PP36-38, JA000716) 

3) Did the Commission violate the NEPA by failing to disclose or verify flow 

velocity and other technical data necessary to determine the full extent of the 

Project’s inter-relatedness to previous, pending, and future projects, and also 

to determine the operational safety of the Project? (Raised at R. 381 at 26-

29, R. 411 at 46-48, JA000359-362, JA000589-91; ruled on at R. 569 at 

PP28-35, JA000714-15) 

4) Did the Commission violate the NEPA by unlawfully treating similarly 

situated parties differently? (Raised at R. 381 at 20-21, R. 411 at 31-32, 

JA000353-54, JA000574-75; ruled on at R. 569 at PP28-35, JA000714-15) 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 

Parties and Amici 

 

As per Circuit Rule 28(a)(1)(A), the undersigned, on behalf of Delaware 

Riverkeeper Network, and Maya van Rossum, hereby state that as of the date of 

filing the Docketing Statement, the following entities are parties, intervenors, or 

amici in this Court in this and all related cases: 

Petitioners: Delaware Riverkeeper Network; the Delaware Riverkeeper, 

Maya van Rossum. 

Respondent: Federal Energy Regulatory Commission. 
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Intervenor: Transcontinental Gas Pipe Line Company L.L.C. 

Applicant: Transcontinental Gas Pipe Line Company L.L.C. 

Parties that have appeared before the Federal Energy Regulatory 

Commission in respect to the Orders at issue herein are: 

Applicant: Transcontinental Gas Pipe Line Company L.L.C. 

Intervenors: Agharkar, Shreeram N; Aghevli, Karleen; Altmann, Jeanne; 

Anadarko Energy Services Company; Atmos Energy Marketing, LLC; Barr, 

Christopher and Patricia Shanley Beardsley-Humphreys, Jennifer M.; Beatty, 

Richard; W. Blumenthal, Barbara; Cabot Oil & Gas Corporation; Calpine Energy 

Services, LP; Cherry, Kathleen P.; Chevron Natural Gas; Chow, Paula K.; 

Consolidated Edison Company of New York and Philadelphia Gas Works 

(jointly); Delaware Riverkeeper Network; Duke Energy Carolinas, LLC; Duke 

Energy Florida, Inc.; and Duke Energy Progress, Inc.; Exelon Corporation; 

ExxonMobil Gas & Power Marketing Company; Florida Power & Light Company; 

Fridman, Symon and Helen; Goldfarb, Sidney J.; Goldston, Robert J.; Grossman, 

Gene and Jean B.; Hoppenot, Anne and Herve; Josephson, Paul; Joshi, Rakesh; 

Law, Jr., Stuart A., and Karen S.; Madden, Jeanne-Anne; Municipal Gas Authority 

of Georgia and Transco Municipal Group; Municipality of Princeton; National 

Fuel Gas Distribution Corporation; National Grid Gas Delivery Companies; 

Neufeld, Leah; New Jersey Department of Environmental Protection; New Jersey 
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Natural Gas Company; NJR Energy Services Company; Noble Energy Inc.; North 

Carolina Utilities Commission; Pang, Myungyun; Peifer, Cynthia H.; Piedmont 

Natural Gas Company, Inc.; Pollard, Carol S.; Preston, Marvin IV and Candace L.; 

Princeton Ridge Coalition; Public Service Company of North Carolina and South 

Carolina Electric & Gas Company; Sierra Club, New Jersey Chapter, Environment 

New Jersey, and Food & Water Watch; Shapiro, Paul and Helene; Shell Offshore, 

Inc.; Sourland Conservancy; Stonybrook-Millstone Watershed Association; 

Southern Company Services, Inc.; Township of Montgomery; Township of 

Readington; UGI Distribution Companies; Vilko, Naomi; Waldorf School of 

Princeton; Washington Gas Light Company; Winant, John and Kathy; Yuan, 

Kaixu; Zhang, Tianyi. 

Rulings Under Review 

As per Circuit Rule 28(a)(1)(B), the rulings under review are Federal Energy 

Regulatory Commission Order 149 FERC ¶ 61,258 (2014) (December 18, 2014 

order approving issuance of Certificate of Public Convenience and Necessity), 154 

FERC ¶ 61,166 (2016) (March 3, 2016 order denying Petitioners’ rehearing 

request), and any subsequent letter orders authorized thereby. 

Related Cases 

As per Circuit Rule 28(a)(1)(C), the following are related cases to the 

present matter:  
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Delaware Riverkeeper Network, et al. v. Pennsylvania Department of 

Environmental Protection, et al., Third Circuit Court of Appeals, Docket 

No. 15-2122 

 

Delaware Riverkeeper Network, et al. v. Federal Energy Regulatory 

Commission, D.C. Circuit Court of Appeals, Docket No. 15-1052 

 

New Jersey Conservation Foundation, et al v. New Jersey Department of 

Environmental Protection, et al., Third Circuit Court of Appeals, Docket 

No. 15-2158  

 

Delaware Riverkeeper Network, et al. v. Commonwealth of Pennsylvania, et 

al., Pennsylvania Environmental Hearing Board, Docket No. 2015-060-M  

 

Delaware Riverkeeper Network, et al. v. Federal Energy Regulatory 

Commission et al., United States District Court for the District of Columbia, 

Docket No. 16-416. 

 

STATUTES AND REGULATIONS 

The Addendum presents pertinent statutory and regulatory provisions. 

STATEMENT OF THE CASE 

Intervenor filed its application with the Commission on September 30, 2013, 

to construct and operate the Project. R. 183, JA000126-36. The Project is one of a 

series of related natural gas pipeline projects to upgrade Intervenor’s existing 

Leidy line pipeline system. In Pennsylvania, the Project involves the installation of 

approximately 5.29 miles of 42 inch pipe in Luzerne County, Pennsylvania (the 

“Dorrance Loop”), and approximately 11.47 miles of 42 inch pipe in Luzerne and 
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Monroe Counties, Pennsylvania (the “Franklin Loop”).
2
 See R. 183 at 5, 

JA000128. 

The Commission issued an Environmental Assessment for the Project on 

August 11, 2014, recommending a Finding of No Significant Impact. R. 359 at 13, 

JA000170. Petitioners submitted comments on the Environmental Assessment on 

September 10, 2014, asserting that the Commission failed to properly analyze and 

consider a host of issues. R. 381, JA000334-486. 

 In the Environmental Assessment the Commission identified the need for 

Intervenor to obtain a water quality certification from the Pennsylvania 

Department of Environmental Protection, as required by Section 401 of the Clean 

Water Act. R. 359 at 28, JA000171. Section 1341(a)(1) of the Clean Water Act 

states, in part, “[n]o license or permit shall be granted until the certification 

required by this section has been obtained or has been waived as provided in the 

preceding sentence.” See 33 U.S.C. § 1341(a)(1). On June 10, 2014 Intervenor 

submitted its application to the Pennsylvania Department of Environmental 

Protection (“Department”) for the issuance of the Section 401 water quality 

certification. R. 484 at 1, JA000677. 

On December 18, 2014, the Commission issued an order including a Finding 

of No Significant Impact and certificate approval for the Project. R. 406 at PP44, 

                                                           
2
 Pipeline loops are new pipes placed adjacent to an existing pipeline and 

connected to it at both ends. 
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JA000503. On January 16, 2015, Petitioners timely submitted a rehearing request. 

R. 411, JA000544-99. 

On February 12, 2015, Petitioners filed a Motion for Stay with the Federal 

Energy Regulatory Commission requesting a stay of any construction activity and 

any other land disturbance conducted under the Certificate. R. 425, JA000604-19. 

Petitioners specifically identified that, “the Clean Water Act clearly prohibits 

FERC from issuing the Order in advance of the grant of the required Section 401 

Certification.” R. 425, JA000617. The motion was not addressed by the 

Commission until March 12, 2015, when the motion was denied. R. 468, 

JA000647-55.  

The Commission granted Petitioners’ request for rehearing of the 

Commission’s order approving the Project on February 18, 2015; however, it was 

only granted for the sole purpose of securing additional time to consider 

Petitioners’ comments. R. 428, JA000620-621. 

Prior to the Commission taking final action on Petitioners’ rehearing request 

and Petitioners’ Motion for Stay, and while the Section 401 water quality 

certification was still under review by the Department, the Commission began 

providing authorizations for various forms of construction activity to proceed on 

the Project. For example, on January 30, 2015, the Commission issued a letter 
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order granting Intervenor’s first request to begin construction activity, stating that 

it: 

grant[s] [Transco’s] January 15, 2015 request for Transcontinental 

Gas Pipe Line Company, LLC’s (“Transco”) to begin construction of 

the meter and regulation stations and valves in Maryland and Virginia, 

as approved in the above-referenced docket for the Leidy Southeast 

Expansion Project. I also grant your request to begin construction at 

Compressor Station 517 in Columbia County, Pennsylvania. 

 

R. 420, JA000600-601 (emphasis added). The Commission then issued an 

additional three letter orders providing Intervenor authorization to begin different 

aspects of construction activity. On February 5, 2015, the Commission authorized 

Intervenor “to begin construction at the Mt. Effort pipe yard, as approved in the 

above-referenced docket for the Leidy Southeast Expansion Project.” R. 422, 

JA000602-603.  

Petitioners submitted a comment on February 26, 2015, to the Commission 

noting that the authorization of tree felling:  

will fundamentally undermine the authority of the Section 401 Water 

Quality Certification by cutting the very trees that the Section 401 

permit is designed to protect. This is but one example of the myriad of 

ways in which the remaining outstanding federal authorizations may 

materially alter the project such that the premature tree felling 

activities requested by Transco will result in unnecessary, and 

unlawfully, harm to the environment. 

 

R. 445, JA000640-643. Petitioners’ February 26, 2015 comment letter was ignored 

by the Commission, and tree felling construction activity was allowed to proceed 
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as authorized in a Commission letter order dated March 9, 2015. This letter order 

granted Intervenor the right to: 

begin non-mechanized tree felling activities in the following areas: the 

Dorrance and Franklin Loops in Monroe and Luzerne Counties, 

Pennsylvania; Compressor Stations 515 and 520 in Luzerne and 

Lycoming Counties, Pennsylvania; and certain upland segments of the 

Skillman and Pleasant Run Loops in Mercer, Somerset, and 

Hunterdon Counties, New Jersey, as specified in Attachment A to 

Transco’s February 23, 2015 request. 

 

R. 466, JA000644-46. 

 Petitioners filed a Petition of Writ Under the All Writs Act in the United 

States Court of Appeals for the District of Columbia on March 10, 2015, because 

while Petitioners were waiting for the Commission to respond to its requests for a 

rehearing, and before Petitioners could file a petition with the Court for review of 

the order, the Commission was allowing construction activities to proceed harming 

Petitioners’ recreational and aesthetic interests by irreversibly destroying the 

natural beauty and environmental quality of over 140 acres of forested areas 

adjacent to some of Pennsylvania most valuable streams and wetland resources. 

See Petition for Writ, In Re The Delaware Riverkeeper Network, D.C. Cir., Docket 

No. 15-1052. The Court denied Petitioners’ petition in a single sentence per 

curium order on March 19, 2015, stating only that “Petitioner has not satisfied the 

stringent requirements for a stay under the All Writs Act. See, e.g., Reynolds 

Metals Co. v. FERC, 777 F.2d 760, 762 (D.C. Cir. 1985).” 



11 
 

On March 25, 2015 the Commission granted Intervenor an additional request 

to: 

begin construction at Compressor Station 205 in New Jersey and 

Compressor Stations 515 and 520 in Pennsylvania. I also grant your 

request to begin non-mechanized tree felling of 7.63 acres of extra 

workspace along the Franklin Loop in Luzerne County, Pennsylvania. 

Lastly, I approve your variance request for use of the 20-acre 

Dunmore Yard in Lackawanna County, Pennsylvania for use during 

construction of the Dorrance Loop. 

 

R. 474, JA000659-661.  

The Department did not issue the Section 401 water quality certification 

until April 8, 2015, R. 484 at 1, JA000677. On May 5, 2015 Petitioners petitioned 

the Court of Appeals for the Third Circuit for review of the Department’s Section 

401 water quality certification as being arbitrary, capricious, or otherwise not in 

accordance with law. See Delaware Riverkeeper Network  v. Sec’y of Pennsylvania 

Dep’t of Envtl. Prot., No. 15-2122 (3d. Cir. filed May 5, 2015). Petitioners 

contended that the Department violated Pennsylvania’s water quality standards and 

the Clean Water Act by unlawfully issuing a Section 401 water quality certificate 

to Intervenor for the Project. Briefing was completed in September 2015, and oral 

argument was conducted in October 2015. A decision is still pending before the 

Third Circuit Court of Appeals. 

After sitting on Petitioners’ rehearing request for roughly a year and two 

months – and thereby effectively blocking Petitioners’ only viable access to 
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judicial review as provided in the Natural Gas Act of the proposed Project – the 

Commission finally denied Petitioners’ rehearing request on March 3, 2016. R. 

569, JA000701-30. 

A significant amount of environmentally sensitive areas and valuable 

ecological resources have been, and will be in the future, degraded by the proposed 

Project. In Pennsylvania, the Project cut through publically accessible conservation 

areas and impacted at least sixteen acres of wetlands, many of which meet the 

classification criteria in Pennsylvania as “exceptional” value wetlands, including 

one of the largest and least disturbed boreal conifer wetlands in Pennsylvania. R. 

411 at 2-11, JA000545-54. The Project also cut through numerous streams, 

tributaries, and rivers, including the Lehigh River. R. 406 at 18, JA000504. 

Additionally, over 375 acres of wooded mountains and pastoral landscapes were 

disturbed as a result of construction activity for the Project’s right-of-way and 

access roads. R. 406 at 70, JA000211. While much of the construction activity is 

complete, granting Petitioners’ the relief sought will allow proper environmental 

review to inform appropriate remediation, re-vegetation, soil stabilization, and 

other mitigation efforts that remain ongoing, and will remain ongoing for several 

years. 
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STANDING 

To have standing to bring this appeal, an organization like the Delaware 

Riverkeeper Network must demonstrate three factors: (1) that one or more of its 

members have suffered or will suffer an “injury in fact”; (2) that this appeal is 

germane to the organization’s purpose; and (3) that participation of individual 

members is not necessary for the appeal. Friends of the Earth, Inc. v. Laidlaw 

Envtl. Services (TOC), Inc., 528 U.S. 167, 181 (2000); Natural Res. Def. Council v. 

Sw. Marine, Inc., 236 F.3d 985, 994 (9th Cir. 2000). “Injury in fact” is shown 

when a member suffers an injury to his or her interests that is both actual or 

imminent and concrete and particularized, the injury is fairly traceable to the 

actions of the respondent/appellee, and the injury is likely to be redressed by a 

favorable ruling. See Laidlaw, 528 U.S. at 180- 81; see also Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992). Each of these elements is satisfied here. 

Petitioners have standing as a not-for-profit environmental protection 

organization whose executive director, who is also a member, uses and enjoys the 

specific geographic areas affected by construction and operation of the Project, and 

whose recreational and aesthetic interests will be harmed by the faulty and 

unlawful issuance of a Certificate by the Commission for the Proposed Project. See 

AD017-26 (Maya van Rossum Declaration at ¶¶ 8-15); Hunt v. Wash. State Apple 

Adver. Comm’n, 432 U.S. 333, 342-43 (1977). The Commission’s violation of the 
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Clean Water Act and the National Environmental Policy Act make it substantially 

more likely that Petitioners will suffer the harms described in the supporting 

affidavit now and in the future, thus demonstrating causation. See Florida Audubon 

Soc’y v. Bentsen, 94 F.3d 658, 669 (D.C. Cir. 1996). The Delaware Riverkeeper 

Network’s stated purpose is to preserve and protect the Delaware River Basin 

Watershed; this purpose is directly germane to the appeal of the unlawful 

certification of the pipeline project by the Commission. AD017-26 (Maya van 

Rossum Declaration at ¶¶ 3-5).  Construction and operation of the Project has 

harmed and will continue to harm Petitioners’ protected recreational and aesthetic 

interests in the environment, in particular the degradation and loss of valuable 

wetlands and habitat, thus constituting injury in fact within the zone of interests of 

the Clean Water Act, Natural Gas Act, and National Environmental Policy Act. See 

AD017-26 (Maya van Rossum Declaration at ¶¶ 7-15); Laidlaw, 528 U.S. at 180-

81; Mountain States Legal Found. v. Glickman, 92 F.3d 1228, 1236 (D.C. Cir. 

1996); Bentsen, 94 F.3d at 667. 

Additionally, because Petitioners’ appeal concerns only the question of 

whether the Commission’s orders are lawful, it is not necessary for any individual 

member of the Delaware Riverkeeper Network to participate in this proceeding in 

order to secure effective relief for all its injured members. See Warth v. Seldin, 422 

U.S. 490, 515 (1975) (“If . . . the association seeks a declaration, injunction, or 
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some other form of prospective relief, it can be reasonably supposed that the 

remedy, if granted, will inure to the benefit of those members . . . actually 

injured”). 

The harms identified above, and in the Maya van Rossum Declaration, 

would be redressed by this Court rescinding the Commission’s Orders, or 

remanding the decision to ensure that the Orders comply with the CWA and 

NEPA. See Lujan, 504 U.S. at 572 n.7 (1992) (discussing relaxed redressability 

requirement for parties invoking procedural rights); City of Jersey City v. 

CONRAIL, 668 F.3d 741, 745 (D.C. Cir. 2012) (injury from increased risk of 

environmental harm redressable by remand requiring review where review could 

inform conditions imposed on underlying action); see also Delaware Riverkeeper 

Network v. Fed. Energy Regulatory Comm’n, 753 F.3d 1304 (D.C. Cir. 2014) 

(remanding to Commission for further environmental review as a result of 

Commission’s failure to comply with the National Environmental Policy Act). 

Petitioners ultimately seek to vindicate environmental concerns, and therefore 

Petitioners have standing. 

STANDARD OF REVIEW 

Review of the merits of Respondent’s approval of Intervenor’s application 

for the Project is governed by the Administrative Procedure Act (“APA”). 5 U.S.C. 

§§ 701 to 706; see also Ohio Valley Envtl. Coalition v. Aracoma Coal Co., 556 
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F.3d 177, 192 (4th Cir. 2009) (claims challenging federal agency action under the 

Clean Water Act are subject to judicial review under the APA). Under the APA, “a 

reviewing court shall ‘hold unlawful and set aside agency action, findings, and 

conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.’” Marsh v. Oregon Natural Res. Council, 490 U.S. 

360, 376 (1989); see also Specter v. Garrett, 971 F.2d 936, 944 (3rd Cir. 1992). 

While this standard is deferential, “[d]eference . . . does not mean blind 

obedience.” Garvey v. Nat’l Transp. Safety Bd., 190 F.3d 571, 580 (D.C. Cir. 

1999). Where an agency “entirely failed to consider an important aspect of the 

problem,” or failed to consider factors required by law, the action must be set 

aside. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). 

The standard of review requires that the agency reviewed all the relevant 

factors: 

The task of a court reviewing agency action under the APA’s arbitrary 

and capricious standard is to determine whether the agency has 

examined the pertinent evidence, considered the relevant factors, and 

articulate[d] a satisfactory explanation for its action including a 

rational connection between the facts found and the choice made. 

  

Airport Impact Relief, Inc. v. Wykle, 192 F.3d 197, 202 (1st Cir. 1999) (quoting 

Penobscot Air Servs., Ltd. v. Federal Aviation Admin., 164 F.3d 713, 719 (1st Cir. 

1999) (internal quotations omitted). “The reviewing court must determine whether 
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the decision was based on a consideration of the relevant factors and whether the 

agency made a clear error of judgment.” Airport Impact Relief, 192 F.3d at 202 

(citing Oregon Nat. Resources Council, supra, 490 U.S. at 378).  

While this is a highly deferential standard of review, it is not a rubber 

stamp. The reviewing court must undertake a ‘thorough, probing, in-

depth review’ and a ‘searching and careful’ inquiry into the record. 

Only by carefully reviewing the record and satisfying itself that the 

agency has made a rational decision can the court ensure that agency 

decisions are founded on a reasoned evaluation of the relevant factors. 

 

Id. at 378 (citations omitted). Where important aspects of the problem are left out 

because standard procedures were short-circuited, the agency's resulting decision 

is arbitrary and capricious. Cotton Petroleum Corp.’ v. Dep’t of Interior, 870 F.2d 

1515, 1525-27 (10th Cir. 1989). 

The failure of an agency to obtain accurate baseline condition information 

for a proposed project prior to its approval prevents the decision-maker from 

determining the environmental impact of the project, such action is evidence of an 

arbitrary and capricious decision. See N. Plains Research Council, Inc. v. Surface 

Transp. Bd., 668 F.3d 1067 (9th Cir. 2011) (finding that a government agency who 

failed to provide adequate  baseline data to assess project impacts to aquatic 

resources failed to consider an “important aspect of the problem,” resulting in an 

arbitrary and capricious decision) (internal quotations omitted); see also Half 

Moon Bay Fisherman’s Mktg. Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988) 
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(“Without establishing the baseline conditions . . . there is simply no way to 

determine what effect the [action] will have on the environment. . .”). 

The Commission’s interpretation of the Clean Water Act is not entitled to 

the judicial deference because the Environmental Protection Agency – not the 

Commission – is charged with administering the statute. See 33 U.S.C. § 

1251(d) (“Except as otherwise expressly provided in this chapter, the 

Administrator of the Environmental Protection Agency ... shall administer this 

chapter”); Cal. Trout, Inc. v. FERC, 313 F.3d 1131, 1133–34 (9th Cir. 

2002) (Commission's interpretation of CWA not entitled to deference); see 

also City of Olmsted Falls v. FAA, 292 F.3d 261, 270 (D.C. Cir. 2002) (“[W]hen 

we are faced with an agency's interpretation of a statute not committed to its 

administration, we give no deference”) (emphasis in original). Therefore the 

Court’s review of the Commission’s interpretation of section 401(a)(1) is de novo. 

See Cal. Trout, 313 F.3d at 1133–34 (Commission's interpretation of section 

401(a)(1) reviewed de novo); see also Chevron v. Natural Res. Defense 

Council, 467 U.S. 837, 843 n. 9 (1984) (“The judiciary is the final authority on 

issues of statutory construction and must reject administrative constructions which 

are contrary to clear congressional intent”); Ass’n of Civilian Technicians v. 

FLRA, 269 F.3d 1112, 1115–16 (D.C. Cir. 2001) (FLRA's interpretation of Travel 

Expenses Act—statute it does not administer—reviewed de novo). 
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SUMMARY OF THE ARGUMENT 

 This appeal is about the Commission acting in direct contravention to the 

plain language of the Clean Water Act, and also violating fundamental aspects of 

National Environmental Policy Act. The Clean Water Act clearly demands that 

federal approvals – such as the certificates for public convenience and necessity 

that are issued by the Commission – can only be issued after the appropriate state, 

or states, have certified a project’s compliance with their water quality standards. 

Here, the Commission issued its approval of the Project prior to Pennsylvania’s 

issuance of its Clean Water Act Section 401 water quality certificate. Under the 

Clean Water Act and this Circuit’s precedents, the Commission had no authority to 

issue the Certificate in such a circumstance. As such, the Commission’s action 

violated the Clean Water Act.  

Additionally, the Commission violated NEPA by failing to establish an 

accurate baseline from which to conduct its environmental review of the Project. 

Specifically, the Commission grossly misidentified numerous specially protected 

wetlands, and miscalculated both the cover type categorization of those wetlands 

and the total acreage of those wetlands. The Commission’s failure to begin its 

environmental review process with accurate environmental resource information 

renders its Environmental Assessment, and the Orders that rely upon it, arbitrary, 

capricious, or otherwise not in accordance with the law. 
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The Commission also violated NEPA by failing to disclose critical 

information related to gas flow velocity for the proposed Project, and by failing to 

respond to comments and an expert report identifying significant safety and 

operational problems with the Project. Additionally, the Commission violated 

NEPA by approving the proposed Project despite the admitted existence of gas 

flow velocities that far exceed gas flow velocities that the Commission specifically 

cited as a reason for denying a project alternative for a similar pipeline project. 

ARGUMENT 

I. The Commission Violated 33 USC § 1341 because it Granted 

Intervenor’s Request to Construct and Operate its Proposed Pipeline 

Project Prior to the Issuance of a Section 401 Water Quality 

Certification 

The Commission violated the Clean Water Act by issuing its Certificate of 

Public Convenience and Necessity for the Project prior to the Pennsylvania 

Department of Environmental Protection issuing a Section 401 water quality 

certification. The Clean Water Act specifically requires state certification of 

compliance with state water quality standards as a condition precedent to any 

federal license or permit activity. Section 401 of the Clean Water Act, 33 USC § 

1341(a)(1), states in pertinent part: 

Any applicant for a Federal license or permit to conduct any activity 

including, but not limited to, the construction or operation of facilities, 

which may result in any discharge into the navigable waters, shall 

provide the licensing or permitting agency a certification from the 

State in which the discharge originates or will originate, or, if 
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appropriate, from the interstate water pollution control agency having 

jurisdiction over the navigable waters at the point where the discharge 

originates or will originate, that any such discharge will comply with 

the applicable provisions of sections 1311, 1312, 1313, 1316, and 

1317 of this title . . . No license or permit shall be granted until the 

certification required by this section has been granted or waived . 

. . 

 

33 USC § 1341(a)(1) (emphasis added). The meaning of this provision is that,  

States are required by Section 401 of the Act to provide a water 

quality certification before a federal license or permit can be issued 

for any activity that may result in a discharge into intrastate 

navigable waters. 

 

PUD No. 1 of Jefferson County v. Wash. Dept. of Ecology, 511 U.S. 700, 707 

(1994) (emphasis added). This explicit statement regarding the sequencing of the 

water quality certification necessarily affects the ability of a federal agency like the 

Commission to issue certificates of public convenience and necessity.  

As this Court found in City of Tacoma v. FERC, “[the Commission’s] role is 

limited to awaiting, and then deferring to, the final state decision . . . [the 

Commission] . . . has an obligation to determine that the specific certification 

‘required by [section 401] has been obtained,’ and without that certification, [the 

Commission] lacks authority to issue a license.” City of Tacoma, 460 F.3d 53, 68 

(D.C. Cir. 2006) (emphasis added); see also Ala. Rivers Alliance v. Fed. Energy 

Regulatory Comm’n, 325 F.3d 290, 300 (D.C. Cir. 2003) (“[W]e conclude that 

section 401(a)(1) of the CWA requires Alabama Power to obtain water quality 

certification from the state of Alabama before [FERC] can issue a license”) 
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(emphasis added); State of N.C. v. Fed. Energy Regulatory Comm’n, 112 F.3d 

1175, 185 (D.C. Cir. 1997) (Section 401(a)(1) “clearly provides that a Federal 

license or permit may not be granted” until the certification required by the Clean 

Water act has been “obtained or has been waived”); Keating vs. Fed. Energy 

Regulatory Comm’n,  927 F.2d 616, 619 (D.C. Cir. 1991) (“Without [a Section 

401] state certification, neither the FERC license nor the Corps permit may be 

issued”); United States v. Marathon Dev. Corp., 867 F.2d 96, 100 (1st Cir. 

1989) (“If a state determines that discharges from a certain category of activity will 

not meet state water quality requirements, the federal government is prohibited 

from authorizing the activity by federal permit”). 

Additionally, the Congressional history of Section 401(a)(1) also supports 

this plain reading of the statute. The predecessor of Section 401(a) of the Clean 

Water Act was Section 21(b) of the Water and Environmental Quality 

Improvement Act of 1970. When Congress enacted section 21(b), it described the 

provision as follows: 

No Federal license or permit shall be granted unless this [state] 

certification has first been obtained or there has been a waiver of this 

requirement as provided by this subsection. Denial of certification by 

a State . . . results in a complete prohibition against the issuance of the 

Federal license or permit. 

 

H.R. Conf. Rep. No. 940, 91st Cong., 2d Sess., reprinted in 1970 U.S. Code Cong. 

& Admin. News 2712, 2741 (emphasis added). 



23 
 

Here, the record is clear that a Section 401 water quality certification was 

required for the Project from the state of Pennsylvania. R. 406 at 28, JA000171. 

The record is also clear that the at the time the Commission issued the Certificate 

of Public Convenience and Necessity, the Pennsylvania Department of 

Environmental Protection had not yet issued the Section 401 water quality 

certificate for the Project. See R. 484, JA000677-684. Therefore, the Commission 

violated the plain meaning of the Clean Water Act, rendering its decision to 

certificate the Project arbitrary, capricious, or otherwise not in accordance with 

law. 

While the Commission has the power to place conditions on its certificates 

under Section 7 of the Natural Gas Act, that power simply does not include the 

ability to re-write federal statutes. Section 401 of the Clean Water Act very clearly 

requires a water quality certificate to be issued by the state before any other 

federal approval. The Commission’s issuance of the Certificate of Public 

Convenience and Necessity for the Project with the requirement to obtain the 

Section 401 water quality certificate at some later date gets Section 401 backwards. 

Nothing in the Commission’s authority under the Natural Gas Act allows the 

Commission to blatantly ignore plain language of the Clean Water Act.  

Indeed, the Natural Gas Act does not make any exceptions for licenses or 

permits that are conditioned on the subsequent grant of the 401 water quality 
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certification. Congress could have created an exception in the Natural Gas Act of 

1938, which was amended as recently as 2005, but did not do so. In the decades 

since the Clean Water Act was passed, Congress has repeatedly chosen not to 

reduce or modify the power of states under Section 401 of the Clean Water Act.  

Congress could also have created a specific exception for pipelines, or other 

linear infrastructure projects, when it enacted the Clean Water Act, or in any one of 

the subsequent amendments, but did not. See Thompson v. Calderon, 151 F.3d 918, 

929 (9th Cir. 1998) (finding that it “is elementary that a more recent and specific 

statute is reconciled with a more general, older one by treating the more specific as 

an exception which controls in the circumstances to which it applies”). 

While the Commission has authority to impose conditions in its certificates, 

that power does not extend to overriding an explicit Congressional mandate. When 

Congress speaks directly to the issue at hand, “[t]he court…must give effect to the 

unambiguously expressed intent of Congress.” Chevron, 467 U.S. 837, 842-43. In 

the case of whether a federal agency like the Commission can issue a federal 

license or permit before a state has issued its Section 401 water quality 

certification, Congress’ intent was clear: “[n]o license or permit shall be granted 

until the certification required by this section has been obtained or has been 

waived.” 33 U.S.C. § 1341(a)(1) (emphasis added). The plain language of the 

statute speaks for itself. 
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The Natural Gas Act grants the Commission an ability to attach “reasonable 

terms and conditions as the public convenience and necessity may require.” See 15 

U.S.C. § 717f(e). While we do not dispute the fact that the Commission may have 

the ability to issue certificates with some conditions, it cannot do so until after the 

state has issued or waived the Section 401 water quality certification. Otherwise 

the Commission consistently risks approving or restricting certain alternatives and 

other activities that violate a state’s water quality standards. 

Even if Petitioners are required to demonstrate that the Commission 

authorized specific activities that resulted in a discharge that triggered the 

requirement of a Section 401 water quality certificate – which they are not – the 

Commission still violated the Clean Water Act because the Commission authorized 

tree felling activities in wetlands, thus constituting a “discharge” triggering the 

standards and requirements articulated in Section 401(a)(1). 

It is undeniable that tree felling in wetlands and other activities took place 

along substantial portions of the Project area during the four months between when 

the Commission issued its December 18, 2014 Order, and when the Department 

finally issued the Section 401 water quality certification on April 8, 2015. 

Specifically, the Commission authorized Intervenor to begin the following 

activities: “construction at the Mt. Effort pipe yard,” “tree felling activities . . . . in 

the Dorrance and Franklin Loops in Monroe and Luzerne Counties,” “tree felling 
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activities” for “Compressor Stations 515 and 520 in Luzerne and Lycoming 

Counties,” “tree felling activities” for “certain upland segments of the Skillman 

and Pleasant Run Loops in Mercer, Somerset, and Hunterdon Counties,” 

“construction at Compressor Station 205 in New Jersey and Compressor Stations 

515 and 520 in Pennsylvania,” and “tree felling of 7.63 acres of extra workspace 

along the Franklin Loop in Luzerne County.” See R. 420, 422, 466, 474, 

JA000600-01, JA000602-03, JA000644-46, JA000659-61. 

As a result of these various authorizations, Intervenor cut trees along 73,000 

feet of right-of-way for the Franklin Loop, and 28,000 feet of right-of-way along 

the Dorrance Loop, including trees located in wetlands. R. 478 at 7, JA000668 (Bi-

weekly status report showing that “100%” of “[t]ree clearing” was completed on 

Franklin and Dorrance Loops by March 22, 2015). The tree felling activities 

included permanently converting over eight and half acres of pristine forested 

wetlands into non-forested emergent wetlands, forever degrading the functions and 

values that those wetlands are capable of providing. R. 406 at 64, JA000205. 

The case law is clear, the felling of trees and other vegetation in wetlands for 

the Project constituted a “discharge” triggering the requirement of a Section 401 

water quality certification. In Avoyelles Sportsmen’s League, Inc. v. Marsh, the 

Fifth Circuit Court of Appeals found that the clearing of vegetation in wetlands 

would “significantly alter the character of the wetlands and limit the vital 
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ecological functions served by the tract,” and therefore, when vegetation or other 

materials are “redeposited” in the wetland, the discharge language of Section 401 

is triggered. Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897, 923-24 

(5th Cir. 1983); see also United States v. Deaton, 209 F.3d 331, 336 (4th Cir. 

2000) (holding that returning “seemingly benign substances like rock, sand, cellar 

dirt, and biological materials” to a wetland constituted a “discharge” pursuant to 

the Clean Water Act.); Borden Ranch P’ship v. U.S. Army Corps of Engineers, 261 

F.3d 810, 814-15 (9th Cir. 2001) (holding that the removal of a “protective layer of 

soil” in a wetland triggered the “discharge” language of the Clean Water Act). 

Here, the record evidence clearly shows that all tree felling activities – including 

tree felling in and around wetlands – were finished in Pennsylvania before the 

Department issued the Section 401 water quality certification. R. 485, JA000677-

84. As such, the Commission violated the Clean Water Act by authorizing 

activities that constitute a discharge requiring a Section 401 water quality 

certification. 

Importantly, tree felling activities are precisely the type of activities that 

Pennsylvania’s Section 401 water quality certification is designed to govern. 

Indeed, Petitioners repeatedly warned the Commission that tree felling activities 

should not proceed absent a Section 401 water quality certification from 

Pennsylvania because it is a violation of Pennsylvania’s water quality standards to 
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fell trees in certain types of specially protected wetlands. However, these 

comments were summarily ignored by the Commission. R. 445, JA000640-43. 

In Pennsylvania, the water quality standards that must be observed in order 

for the state to issue a Section 401 water quality certification are defined and 

described in the Pennsylvania Code. See 25 Pa. Code §§ 93.4a-93.4d; 25 Pa. Code 

§ 105.1; 25 Pa. Code § 105.15; 25 Pa. Code § 105.17; 25 Pa. Code § 105.18a; 25 

Pa. Code § 105.20a; 25 Pa. Code § 105.451. These standards expressly apply to 

wetlands, and dictate that the Pennsylvania Department of Environmental 

Protection is prohibited from issuing Section 401 water quality certifications for 

proposed projects that will have an “adverse impact” on the wetlands classified as 

“exceptional” pursuant to the Pennsylvania Code. See 25 Pa. Code § 105.18a(a)(1). 

Tree felling activities in wetlands resulting in the permanent conversion of forested 

wetlands to non-forested emergent wetlands therefore strikes at the core of 

Pennsylvania’s water quality standards, as it adversely affects both the functions 

and values of those wetlands. R. 445, JA000640-43. 

Petitioners submitted expert reports to the Commission putting the 

Commission on notice that the conversion of forested wetlands to non-forested 

emergent wetlands results in significant decreases to “above ground biomass,” 

“structural diversity of the wetland,” “local climate amelioration,” “forest interior 

habitat,” “visual and aural screening from human activity,” “suitability of shade-



29 
 

loving plant species,” and the “production of mast for wildlife.” R. 411 at Ex. G, 

JA000464-67. Tree felling in wetlands also results in losses related to structural 

diversity, species diversity, and the loss of rare/ancient trees. Id. The wetland 

functions of “pollution prevention” and “sediment control” can also be expected to 

decrease. Id. Furthermore, wetland functions relating to drainage patterns, water 

quantity, and water quality are also adversely impacted by tree felling in wetlands. 

Id. The wetlands will also provide decreased “soil stabilization,” “streambank 

anchoring against erosion,” “nutrient storage,” “temperature maintenance,” and 

storm damage shielding. Id. 

Considering the Commission’s blatant violation of the Clean Water Act by 

authorizing tree felling activities in wetlands, and Pennsylvania’s clear regulatory 

commitment to prohibit precisely the type of activity that was authorized, the 

Commission’s actions fundamentally neutered the state of Pennsylvania’s well-

established regulatory authority and “power to block the project.” See City of 

Tacoma, 460 F.3d at 67. 

The plain language of the Clean Water Act clearly contemplated the 

potential sequencing of events whereby a federal agency authorizes a project and 

thereby obstructs state’s ability to modify or alter project plans pursuant to its 

rights under the Clean Water Act, which is exactly why the Clean Water Act 

requires the Section 401 water quality certification to be issued prior to any other 
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federal licenses or permits. Here, by allowing tree felling activities to be conducted 

prior to the issuance of the Section 401 water quality certification materially 

restricted and inhibited Pennsylvania’s ability to require alternative project design 

and resource mitigation or avoidance. In other words, by authorizing tree felling 

activities to begin prior to the issuance of the Section 401 water quality 

certification, the Commission infringed upon the right of Pennsylvania to review 

and place conditions on the Section 401 water quality certification that could 

require the project applicant to significantly change scope and design of the 

Project. It is impossible to know what additional conditions Pennsylvania would 

have conferred upon the Section 401 water quality certification had the 

Commission not already committed to moving the Project forward absent the 

review and consent of the state.  

This was exactly the concern raised by the New Jersey Department of 

Environmental Protection when Intervenor requested to begin tree felling activities 

in wetlands prior New Jersey issuing its Section 401 water quality certification. 

Specifically, the New Jersey Department of Environmental Protection submitted a 

letter to the Commission which stated: 

We respectfully request that FERC not issue a “Notice to Proceed” for 

any tree felling activities . . . until Transco has obtained all required 

approvals from NJDEP for the Leidy Southeast Expansion Project . . . 

We believe our request is extremely urgent since any tree felling 

activity prior to permit issuance may impact available alternatives for 

project design and mitigation. 
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R. 471, JA000656-658. A state’s interest in protecting water quality through its 

Section 401 water quality certification process is well established, and has been 

explicitly enshrined by the Supreme Court: 

State certifications under § 401 are essential in the scheme to preserve 

state authority to address the broad range of pollution, as Senator 

Muskie explained on the floor when what is now § 401 was first 

proposed: 

 

No [person] will be able to hide behind a Federal license 

or permit as an excuse for a violation of water quality 

standard[s]. No [person] will be able to make major 

investments in facilities under a federal license or permit 

without providing assurance that the facility will comply 

with water quality standards. No State water pollution 

control agency will be confronted with a fait accompli by 

an industry that has built a plant without consideration of 

water quality requirements. 

 

S.D. Warren Co. v. Me. Bd. of Envtl. Protection, 547 U.S. 370, 386 (2006). The 

Commission’s overreach here is therefore contrary to the plain meaning of Section 

401(a)(1), as it undermined the foundation upon which Pennsylvania relies to 

protect its water quality. 

Additionally, by allowing tree felling and other activities to begin in a 

situation where a state later denies the water quality certificate, the Commission 

runs the risk of authorizing construction activity to begin for a project that the state 

later stops by denying the Section 401 water quality certificate. This results in 

irreparable harm to the environment that would have been avoided if the 
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Commission had simply complied with the Clean Water Act and waited to issue 

the approval, and/or any letter orders authorizing construction activity, until all the 

necessary federal approvals were acquired. 

Unfortunately, this exact factual scenario recently took place with regard to 

the Constitution Pipeline Project. See, e.g., 149 FERC ¶ 61,199 (2014). The 

Constitution Pipeline project is a Commission jurisdictional 124 mile natural gas 

pipeline project proposed to span parts of Pennsylvania and New York. Id. at PP1. 

There the Commission issued its certificate for the project and authorized tree 

felling activities to begin in Pennsylvania before the New York Department of 

Environmental Conservation issued its Section 401 water quality certification for 

the project. Of the acres of trees that were authorized to be cut by the Commission 

in Pennsylvania were trees owned by a family that lost ninety percent of the trees 

they harvest in a commercial operation for maple syrup, thereby effectively 

destroying the family-run business. See https://stateimpact.npr.org/pennsylvania  

/2016/03/02/maple-syrup-trees-cut-to-make-way-for-the-constitution-pipeline/.  

On April 20, 2016, the New York Department of Environmental 

Conservation denied the Section 401 water quality certification for the project 

pursuant to its powers to “block” the project. See AD033-46 (Joint Application: 

DEC Permit# 0-9999-00181/00024 Water Quality Certification/Notice of Denial, 

New York Department of Environmental Conservation, April 20, 2016). Therefore, 
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as a result of the Commission’s premature and unlawful authorization of tree 

felling in violation of the Clean Water Act, the family now had their entire 

business unnecessarily cut to pieces. Additional examples of needless tree felling 

litter the right of way for the Constitution pipeline in Pennsylvania, leaving a 

permanent scar across the northern tier of the state. 

In an illuminating admission, the Commission recently conceded that it does 

not have the expertise to determine whether tree felling in wetlands violates a 

state’s Section 401 water quality certification requirements.  On March 25, 2016, 

the Commission issued a letter to Tennessee Gas Pipeline Company (“Tennessee”) 

with regard to the Connecticut Expansion Project, which expressly stated that 

“before [the Commission] can complete [its] review” Tennessee “must” provide 

additional information to the Commission, including: 

. . . evidence that the Massachusetts Department of Environmental 

Protection and the Connecticut Department of Energy and 

Environmental Protection concur that Water Quality Certificates 

under Section 401 of the Clean Water Act are not required for non-

mechanized tree felling for the proposed Project.   

 

AD027-30 (“Request for Additional Information in Response to the Request for 

Limited Notice to Proceed with Tree Felling,” FERC Docket No. CP14-529, 

Accession 20160325-3003). In other words, before the Commission allowed any 

tree felling for the Connecticut Expansion project, the Commission required that 

the project applicant provide proof that both Connecticut and Massachusetts agree 
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that tree felling will not violate either of their state specific water quality standards. 

The Commission therefore admitted that it simply does not have the expertise, or 

authority, to determine whether tree felling in wetlands is prohibited by, or 

materially impacts, a state’s water quality certification process. 

Here, not only did the Commission approve tree felling construction activity 

prior to the issuance of the Section 401 water quality certificate, the Commission 

did not even bother to ask the Pennsylvania Department of Environmental 

Protection if such activities would violate Pennsylvania’s water quality standards, 

or require proof of the same. Clearly, the Commission has adopted two conflicting 

approaches for two identically situated projects without providing any reason or 

explanation. The Commission’s irreconcilable position is therefore further 

evidence of the Commission’s arbitrary actions. 

The Commission’s sole duty with regard to the Section 401 water quality 

certification was to respect the rights of the states and their mandate to carry out 

the goals of the Clean Water Act. Ultimately, the Commission must follow the law, 

but failed to do so in issuing the December 18, 2014 Order before Pennsylvania 

issued its Section 401 water quality certification for the Project. The Commission’s 

failure to comply with Section 401 of the Clean Water Act means that the 

December 18, 2014 Order was issued in a manner contrary to the Clean Water Act. 

As such, that Order should be vacated or otherwise remanded for further review. 
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II. The Commission’s Mischaracterization Of Project Impacts Fails To 

Provide An Adequate Baseline From Which A NEPA Review Can 

Proceed 

 

The Commission violated NEPA by failing to properly identify the type and 

extent that resources will be impacted by the construction and operation of the 

Project. Specifically, the Commission failed to accurately identify and classify 

wetlands in the Project area, and also failed to calculate and account for the type 

expected harms to those same wetlands. As a result, the Commission was unable to 

accurately establish a foundational baseline from which it could begin its NEPA 

review process to provide an accurate assessment of the harms associated with 

construction and operational activity in the wetlands. The Commission’s approach 

therefore subverts the full disclosure and environmental impact analysis goals of 

NEPA. Additionally, the Commission failed to provide a reasoned explanation as 

to why it did not substantively respond to Petitioners comments and expert reports 

regarding wetlands harms, thereby also violating the NEPA. 

NEPA requires that the agency “adequately considered and disclosed the 

environmental impact of its actions. . .” Baltimore Gas & Electric Co. v. Natural 

Res. Defense Council, Inc., 462 U.S. 87, 97-98 (1983); see also Bob Marshall 

Alliance v. Hodel, 852 F.2d 1223, 1228 (9th Cir. 1998) (finding that the “goal of 

[NEPA] is to ensure that federal agencies infuse in project planning a thorough 

consideration of environmental values”).  



36 
 

A baseline is a practical requirement in a NEPA environmental analysis 

employed to identify the environmental consequences of a proposed agency action. 

See American Rivers, Inc. v. FERC, 201 F.3d 1186, n. 15 (9th Cir. 1999). It has 

been recognized that “[w]ithout establishing . . . baseline conditions . . . there is 

simply no way to determine what effect [an action] will have on the environment 

and, consequently, no way to comply with NEPA.” Half Moon Bay, 857 F.2d at 

510; see also N. Plains Res. Council, 668 F.3d at 1085 (“without [baseline] data, 

an agency cannot carefully consider information about significant environment 

impacts. Thus, the agency fails to consider an important aspect of the problem, 

resulting in an arbitrary and capricious decision.”) (internal quotation marks and 

brackets omitted); Council on Environmental Quality, Considering Cumulative 

Effects under the National Environmental Policy Act, at 41 (January 1997) (“The 

concept of a baseline against which to compare predictions of the effects of the 

proposed action and reasonable alternatives is critical to the NEPA process”); see 

also 40 C.F.R. § 1508.27(b)(3). 

NEPA requires that the lead agency provide the data on which it bases its 

environmental analysis. See Lands Council v. Mcnair, 537 F.3d 981, 994 (9th Cir. 

2008) (holding that an agency must support its conclusions with studies that the 

agency deems reliable) (overturned on other grounds). Such analyses must occur 

before the proposed action is approved, not afterward. See LaFlamme v. FERC, 
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852 F.2d 389, 400 (9th Cir. 1988) (“[T]he very purpose of NEPA’s requirement 

that an [environmental review] be prepared for all actions that may significantly 

affect the environment is to obviate the need for speculation by insuring that 

available data is gathered and analyzed prior to the implementation of the proposed 

action”) (internal citation and quotation marks omitted). This is consistent with 

NEPA’s twin aims of (1) ensuring that agencies carefully consider information 

about significant environmental impacts; and, (2) guaranteeing relevant 

information is available to the public. See Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, 349 (1998). 

a. The Commission Improperly Classified Numerous Wetlands 

Impacted By The Proposed Project 

 

The Commission’s Environmental Assessment includes a section dedicated 

to the analysis of wetlands harms and mitigation. See R. 406 at 61-68, JA000202-

09.  This section provides an evaluation of the various types of wetlands in the 

Project area, and the expected impacts of construction and operational activity on 

those wetlands. Id. The data collected and analyzed by the Commission must be 

accurate to provide a useful baseline from which the Commission can generate its 

NEPA environmental review. However, the Commission verifiably misclassified 

numerous specially protected wetland resources that were to be impacted by the 

proposed Project. 
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The Commission admits that the methodology and information collected for 

its NEPA review regarding wetlands “enabled staff to disclose and evaluate 

potential impacts on wetlands and to serve as a starting point for the development 

of protective mitigation,” which included a “consideration of the water resource 

classifications for the potentially affected surface and groundwater resources.” R. 

569 at P37, JA000716. Therefore, it is clear that the Commission relied on the 

classification information and other data it collected with regard to evaluating 

impacts to wetlands. However, overwhelming evidence exists on the record – 

including two expert reports and numerous comment letters – that the Commission 

improperly categorized a significant number of wetlands, which therefore 

prevented the Commission from making an informed decision regarding whether 

the Project would have a significant impact on wetlands necessitating further 

environmental review. 

The Commission’s wetlands analysis repeatedly cites to, and relies upon, the 

accumulation of data and information contained in Appendix I of the 

Environmental Assessment. See R. 406 at 63, JA000204. Appendix I includes a 

variety information including wetland crossing length, the proposed construction 

method, and wetland disturbance acreage. R. 406 at I-1-3, JA000328-31.   

Importantly, Appendix I also includes a column titled, “State Wetland 

Classification,” which provides the state classification for each wetland impacted 
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by the Project. Id. This is crucial information in the context of the Commission’s 

NEPA review because States such as Pennsylvania classify their wetlands in a 

hierarchy based on the differing functions and values that each of the wetlands 

provide. Some wetlands are simply more functionally valuable than others, and 

therefore harms to those wetlands must necessarily be given greater weight or 

consideration in a NEPA review. See, e.g., 40 C.F.R. § 1508.27(b)(3). 

For example, wetlands in Pennsylvania are either classified as “exceptional” 

or “other” wetlands. See 25 Pa. Code §§ 105.17(1)-(2). To be classified as 

“exceptional,” wetlands must meet strict criteria demonstrating that the wetland 

provides particularly important water quality, wildlife habitat, or other vital 

ecological services. See 25 Pa. Code § 96.3(b); 25 Pa. Code § 93.4a; 25 Pa. Code 

§§ 105.18a(a)-(1). Degraded wetlands that do not meet any of the criteria are 

considered “other” wetlands. The Commission’s classification of wetlands is the 

only information in the record that details the quality of the functions and values 

that each wetland provides. 

Accurate information regarding the classification of the wetlands is therefore 

critical to the Commission’s understanding of the potential harms caused by the 

construction and operation of the Project, and ultimately whether they result in a 

significant impact necessitating further environmental review. See 40 C.F.R. § 

1508.27(b)(3) (“Unique characteristics of the geographic area such as proximity to 
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historic or cultural resources, park lands, prime farmlands, wetlands, wild and 

scenic rivers, or ecologically critical areas.”) For example, if a pipeline project in 

Pennsylvania proposed to impact forty wetlands that were non-forested “other” 

wetlands as categorized pursuant the Pennsylvania Code, the environmental impact 

would be significantly less in the context of a NEPA review than if those same 

forty wetlands were categorized as high-value forested “exceptional” wetlands that 

are habitat for endangered species. This is exactly why the Commission makes a 

point of analyzing this data in its NEPA reviews. 

Here, the Commission identified that there were a total of seven 

“exceptional” wetlands in Pennsylvania that would be impacted by the Project. R. 

406 at I-1-3 JA000328-31.  DRN notified the Commission in its comments that 

this determination was a significant undercounting of the number of “exceptional” 

value wetlands in the Project area, and that the Commission was therefore grossly 

underestimating the potential impact of the Project on wetlands. R. 381 at 2-11, R. 

411 at 34-46, JA000335-44, JA000577-89. Indeed, the only record evidence that 

provides a site-specific review of the criteria for proper wetland classification was 

provided by Petitioners to the Commission in an expert report by a wetlands 

specialist. R. 381 at Ex. G, JA000464-67.This site-specific review based on 

Intervenor’s application materials determined that there were at least nine 

additional wetlands that qualified as “exceptional” that were misidentified by the 
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Commission as “other,” and therefore not accounted for in the Environmental 

Assessment. Id. There is no evidence in the record that any certified wetlands 

specialist employed by the Commission performed a similar analysis.  

Of the nine wetlands identified by Petitioners that were improperly classified 

as “other” wetlands, at least six of them qualified as “exceptional” because they lie 

within a floodplain of an “exceptional value” water, these wetlands include: WW-

007-002, WW-001-038, WW-001-039, WW-001-040, WW-001-041, and WW-

009-002. R. 381 at 7, JA000340. The record shows that three additional wetlands 

qualify as “exceptional” wetlands as a result of being suitable bog turtle habitat, 

these include wetlands: WW-001-0169, WW-001-019, and WW-001-021. R. 381 

at 7, JA000340. An on-site review of these wetlands by a certified wetlands 

specialist, confirmed by photographic evidence, clearly documented that each of 

the aforementioned wetlands were incorrectly characterized by the Commission. R. 

381 at 8, JA000341. 

Importantly, Petitioners’ expert evaluation was later expressly verified by 

Intervenor. Indeed, Petitioners’ analysis actually proved to be a very conservative 

estimate of the total number of “exceptional” wetlands in the project area. After the 

Commission issued its Certificate, Intervenor admitted to the Pennsylvania 

Department of Environmental Protection that the wetlands categorizations they 

initially provided to the Commission were largely inaccurate. Intervenor conceded 
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that all nine of the wetlands Petitioners identified were indeed “exceptional” 

wetlands, and added that an additional fifteen wetlands should also be evaluated as 

meeting the strict criteria for being “exceptional” wetlands. See AD031-32 

(Wetlands Table, Chapter 105 Application). Instead of seven “exceptional” value 

wetlands existing in the project area – as accounted for in the Environmental 

Assessment generated by the Commission – there were actually thirty-one. Id.  

The Commission’s miscalculation therefore represents an undercounting of 

roughly 340 percent. Such a drastic and widespread failure to account for the 

impacts to critical and specially protected wetlands is likely due to the fact that the 

Commission never field-verified any of the wetlands data that it relied upon in the 

Environmental Assessment, despite being presented uncontroverted evidence 

by a qualified wetlands specialist that the analysis the Commission was relying 

on was fatally flawed. R. 381 at 2-11, JA000335-44. Furthermore, the 

Commission never collected, analyzed, or reviewed any evidence relating to the 

criteria by which Pennsylvania determines the quality and therefore classification 

of its wetlands. R. 381 at 3-6, JA000336-39. Indeed, nothing of the sort appears in 

the record. By arbitrarily ignoring the condition and ecological importance of the 

impacted wetlands, the Commission failed to account for the significance of their 

loss in the Environmental Assessment and Finding of No Significant Impact. 
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This is also an excellent example of why it is so important for the 

Commission to follow letter of the law of the Clean Water Act, and wait to issue its 

Certificate of Public Convenience and Necessity until after the State has issued its 

Section 401 water quality certification. Otherwise the Commission risks issuing 

NEPA documents and other orders based on incomplete or verifiably inaccurate 

information, which is exactly what happened in the instant matter. This is precisely 

the type of flawed and incomplete analysis that NEPA and the Clean Water Act is 

designed to prevent, yet the Commission repeatedly allows this flawed type of 

analysis and improper sequencing of review to occur. 

The Commission simply could not have made an informed decision 

regarding a baseline from which to measure the wetlands impacts of the proposed 

Project if the Commission failed to first properly classify the wetlands that were to 

be impacted in the first place. There is no doubt that this is what happened in the 

instant matter. The wetlands at issue here received a special classification by the 

state of Pennsylvania because of the higher value and ecological importance of the 

wetland resources. And it is these high value resources that were not properly 

accounted for in the Environmental Assessment. The Commission’s cavalier 

review renders the Environmental Assessment, and the Orders that necessarily rely 

upon the Environmental Assessment, legally and factually deficient. As such, the 
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Commission’s Orders are arbitrary, capricious, or otherwise not in accordance with 

law. 

b. The Commission Miscalculated the Impact to Wetland Cover 

Type from the Proposed Project 

 

The Commission also failed to accurately account for the expected ground 

disturbance impacts that will result from the Project’s construction and operational 

activity. In addition to failing to properly classify wetlands, the Commission also 

miscalculated the impacted acreage and cover type for many of the wetlands in the 

Project area. These critical mistakes provide further evidence of a failure by the 

Commission to determine a proper baseline for its Environmental Assessment, thus 

rendering its decision to certificate the Project unlawful. 

The Environmental Assessment’s wetlands analysis section provides 

description of the cover type for each of the wetlands that will be impacted. R. 406 

at 62, I-1-3, JA000203, JA000328-31. This analysis is important because the cover 

type of wetlands is a determinative factor regarding a wetland’s functions and 

values. For example, a forested wetland supports increased natural biological 

functions, drainage patterns, water quantity, water quality, and pollution control 

functions as compared to non-forested emergent wetlands. R. 381 at Ex. G, 

JA000464-67. 

A description of each of the different types of wetlands in the project area, 

their associated cover types, and some of the functions they provide appeared in 
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the body of the Environmental Assessment section on wetlands. R. 406 at 62, 

JA000203. Appendix I specifically included a column for categorizing “Wetland 

Type,” which is designed to identify the National Wetlands Inventory designation 

for each wetland, which included: “PEM” = Palustrine Emergent Wetland; “PSS” 

= Palustrine Scrub-Shrub Wetland; and “PFO” = Palustrine Forested Wetland. R. 

406 at Exhibit I-1-3, JA000328-31. 

An accurate analysis of cover type is essential in the NEPA review process 

here because the Commission found that the “primary impact of the Project on 

wetlands would be an alteration of wetland value due to vegetation clearing.” R. 

406 at 64, JA000205. More specifically, the Environmental Assessment states that: 

The conversion from one vegetation cover type to another could result 

in changes in wetland functions and values by altering the amount of 

sunlight or other environmental conditions in the wetland, affecting 

wildlife habitat. 

 

R. 406 at 64-65, JA000205-6. Indeed, the harms to trees and vegetation in wetlands 

were so significant that the Commission required a separate compensatory 

mitigation program in the application for the Project. Id. at 67-68, JA000208-09. A 

review of the record clearly shows that the Commission improperly categorized the 

cover type for numerous wetlands, and therefore the baseline from which the 

Commission made its determination of No Significant Impact was deficient. 

Of the forty-nine wetlands in Pennsylvania identified by the Commission in 

Appendix I of its wetlands analysis, the cover type of at least fourteen wetlands 
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were incorrectly identified by the Commission, R. 381 at 8-11, JA000341-44, an 

error rate of nearly thirty percent. All fourteen of the wetlands whose cover type 

was improperly identified were “exceptional” wetlands pursuant to the 

Pennsylvania Code. Id. at 9, JA000342. Petitioners below cite to aerial 

photographs of the resources to demonstrate the Commission’s mischaracterization 

of wetland resource cover type, and therefore how Commission undercounted and 

misrepresented the amount of temporary and permanent impacts to these wetlands. 

One of the many egregious examples of a mischaracterization of “Wetland 

Type” is the Commission’s classification of wetland WW-007-002. Wetland WW-

007-002 was identified by the Commission as a PEM wetland; however, a review 

of the aerial photograph of this wetland clearly shows that wetland WW-007-002 

is almost entirely forested in cover type, and therefore should be classified as a 

PFO. R. 183 at Resource Report 2, B-5 (page 15 of 43), JA000134. 

The Commission misclassified wetland WW-001-038. Wetland WW-001-

038 was identified by the Commission as a PEM wetland; however, a review of the 

aerial photograph of this wetland shows that wetland WW-001-038 has a 

combination of forested, shrub scrub, and emergent cover type that will be 

impacted by project construction and operation. Therefore, the wetland should be 

classified as a PFO/PSS/PEM. R. 183 at Resource Report 2, B-5 (pages 13-14 of 

43), JA000132-33. 
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The Commission misclassified wetland WW-001-021. Wetland WW-001-

021 was identified by the Commission as a PEM wetland; however, a review of the 

aerial photograph of this wetland shows that wetland WW-001-021 has a 

combination of forested, shrub scrub, and emergent cover type that will be 

impacted by project construction and operation. Therefore, the wetland should be 

classified as a PFO/PSS/PEM. R. 183 at Resource Report 2, B-5 (page 34 of 43), 

JA000135. 

The Commission misclassified wetland WW-001-019. Wetland WW-001-

019 was identified by the Commission as a PEM wetland; however, a review of the 

aerial photograph of this wetland shows that wetland WW-001-019 has a 

combination of forested, shrub scrub, open water, and emergent cover type that 

will be impacted by project construction and operation. Therefore, the wetland 

should be classified as a PFO/PSS/PEM/POW. R. 183 at Resource Report 2, B-5 

(page 37 of 43), JA000136. 

The Commission misclassified wetland WW-001-039. Wetland WW-001-

039 was identified by the Commission as a PEM wetland; however, a review of the 

aerial photograph of this wetland shows that wetland WW-001-039 has a 

combination of forested and emergent cover type that will be impacted by project 

construction and operation. Therefore, the wetland should be classified as a 

PFO/PEM. R. 183 at Resource Report 2, B-5 (page 13 of 43), JA000132. 
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The Commission misclassified wetland WW-001-041, which is an 

Exceptional Value Wetland. Wetland WW-001-041 was identified by the 

Commission as a PEM wetland; however, a review of the aerial photograph of this 

wetland shows that wetland WW-001-041 has a combination of forested, shrub 

scrub, and emergent cover type that will be impacted by project construction and 

operation. Therefore, the wetland should be classified as a PFO/PSS/PEM.  R. 183 

at Resource Report 2, B-5 (page 10 of 43), JA000131. 

The Commission misclassified wetland WW-009-001. Wetland WW-009-

001 was identified by the Commission as a PEM wetland; however, a review of the 

aerial photograph of this wetland shows that wetland WW-009-001 has a 

combination of forested cover type and scrub shrub cover type that will be 

impacted by project construction and operation. Therefore, the wetland should be 

classified as a PFO/PSS. R. 183 at Resource Report 2, B-5 (page 4 of 43), 

JA000130. 

Petitioners specifically identified each one of these wetlands in their 

comments, and had a certified wetlands specialist field verify the cover types 

identified above. R. 381 at 8-11, JA000341-44. Inexplicably, the Commission 

failed to respond to this analysis in both the Environmental Assessment and the 

Order Denying Rehearing, as such, there is no evidence refuting any of these cover 

type classifications anywhere in the administrative record. The only glimmer of 
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reasoning provided by the Commission justifying their improper categorizations is 

a brief statement that the “wetland delineations were conducted using the Corps’ 

Wetlands Delineation Manual,” and that this “methodology is sufficient.” R. 406 at 

P77, JA000514. However, this singular answer is utterly non-responsive to the 

conclusions in Petitioners’ expert report. The Commission failed to properly 

identify numerous wetlands impacts, and as a result, the Commission also failed to 

account for these impacts in its flawed NEPA analysis. As such, the Commission’s 

Order and Finding of No Significant Impact is arbitrary, capricious, or otherwise 

not in accordance with law. 

The Commission’s blatant misidentification of wetland cover type violates 

NEPA’s requirement to work from an accurate baseline to determine the 

environmental impact of the proposed Project. NEPA was designed to ensure that 

important effects will “not be overlooked or underestimated only to be discovered 

after resources have been committed or the die otherwise case.” Robertson, 490 

U.S. at 349. Unfortunately for the high-value “exceptional” wetlands here, the die 

was cast the minute the Commission unlawfully approved the Project and 

authorized tree felling. 

III. The Commission Violated NEPA by Failing to Disclose or Verify Flow 

Velocity and Other Technical Data Necessary to Determine the Full Extent of 

the Project’s Inter-relatedness to Previous, Pending, and Future Projects, and 

also to Determine the Operational Safety of the Project 
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 A pipeline engineering expert reviewed the gas flow velocity information in 

the Project application and determined that the safety and interconnectedness of the 

proposed Project with other Transco pipelines necessitated the disclosure of 

additional information that did not appear in the administrative record. R. 305, JA 

JA000138-42. This information is necessary to determine whether the Commission 

improperly segmented its review of multiple pipeline projects similar to the way in 

which they unlawfully reviewed the projects in Delaware Riverkeeper Network et 

al. v. Federal Energy Regulatory Commission. Delaware Riverkeeper Network, 

753 F.3d at 1313-16. 

 Petitioners filed a data request for the necessary information regarding 

relating to gas flow velocities in March of 2014. Id. at 3-4, JA000140-41. 

Additional requests for this information were filed on April 2, 2014; April 10, 

2014; April 17, 2014; and July 25, 2014. R. 309, R. 313, R. 316, R. 349, 

JA000143-44, JA000145-46, JA000147-49, JA000161-63. Petitioners never 

received any of information that specifically addressed the requests made in 

Petitioners’ letters from Intervenor or the Commission. The information requested 

by Petitioners therefore does not appear anywhere in the Environmental 

Assessment, its supporting documents, the Order, the Order Denying Rehearing, or 

anywhere else in the administrative record. The Commission’s failure to disclose 

this critical information violates the fundamental precepts of NEPA that demand 
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full disclosure of relevant information, and renders the Order and the Order 

Denying Rehearing arbitrary, capricious, or otherwise not in accordance with law. 

 NEPA procedures emphasize clarity and transparency of process over 

particular substantive outcomes. See Dep’t of Transp. v. Pub. Citizen, 541 U.S. 

752, 756-57 (2004); see also Or. Natural Desert Ass’n v. Bureau of Land Mgmt., 

625 F.3d 1092, 1121 n. 24 (9th Cir. 2010) (“Clarity is at a premium in NEPA 

because the statute . . . is a democratic decisionmaking tool”). Specifically, NEPA 

“guarantees” that relevant information “will be made available to the larger 

[public] audience.” Robertson, 490 U.S. at 349. NEPA seeks to promote informed 

agency decision-making by “requiring full disclosure of the basis for agency 

action.” Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068, 1073 (1st Cir. 1980); 

see also Inland Empire Pub. Lands v. United States Forest Serv., 88 F.3d 754, 758 

(9th Cir. 1996) (finding that NEPA is concerned with the process of disclosure, not 

any particular result). 

 Accordingly, agencies violate NEPA when they fail to disclose that their 

analysis or the record contains incomplete information. See N.M. ex rel. 

Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 708 (10th Cir. 2009); see also 

Motor Vehicles Mfrs., 463 U.S. at 43 (holding that an agency acts arbitrarily and 

capriciously when it fails to “examine the relevant data and articulate a satisfactory 

explanation for its action including a rational connection between the facts found 
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and the choice made”) (internal quotation marks omitted). Such required “up-front 

disclosures [include] relevant shortcomings in the data or models.” Lands Council 

v. Powell, 395 F.3d 1019, 1032 (9th Cir. 2005); see also 40 C.F.R. § 1502.22 (An 

agency “shall make clear” if there is “incomplete or unavailable information” in an 

NEPA environmental review document). 

 The very purpose of public issuance of an Environmental Assessment 

pursuant to NEPA is to “provid[e] a springboard for public comment.” Public 

Citizen, 541 U.S. at 768. It is well established that “where comments from 

responsible experts [provide] conflicting data or opinions that cause concern that 

the agency may not have fully evaluated the project and its alternatives, these 

comments may not simply be ignored.  There must be good faith, reasoned analysis 

in response.”  Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973) (emphasis added); 

see also Friends of the Earth, Inc. v. Hall, 693 F. Supp. 904, 934 (W.D. Wash. 

1988) (A NEPA review that fails to disclose and respond to “the opinions held by 

well respected scientists concerning the hazards of the proposed action is fatally 

deficient”); Pacific Coast Federation of Fisherman’s Ass’ns v. U.S. Dept. of the 

Interior, 929 F.Supp.2d 1039, 1056 (E.D. Ca. 2013) (“The underlying 

environmental data relied upon to support the expert conclusions must be made 

available to the public”). 
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 For natural gas transmission pipelines, such as the Project, actual gas 

velocities are a “critical variable” that drive pipeline design decisions. R. 381 at 

Exhibit D at 2, JA000425. For example gas velocities that exceed the design 

specifications of a given pipeline can result in internal particulate erosion that 

threatens the integrity of the pipeline. Id. at Exhibit D at 4, JA000427. The 

Commission is well aware of the issue of gas velocity erosional limit ranges, 

because the Commission recently rejected a possible pipeline alternative in an 

application where the Commission found that “transporting the current and 

proposed gas volumes through only the existing pipeline would result in gas 

velocity significantly above TGP’s recommended maximum design velocity of 

approximately 40 feet per second. This increased velocity could compromise the 

pipeline’s integrity and safety.” R. 381 at 20, JA000353. Indeed, gas flow velocity 

was recently questioned as a possible culprit for the explosion of a Texas Eastern 

natural gas transmission line in May of 2016. See http://powersource.post-

gazette.com/powersource/companies/2016/05/11/Could-faster-gas-flow-have-

contributed-to-Texas-Eastern-pipeline-erosion/stories/201605110092. 

 Additionally, accurate gas velocity measurements are necessary to determine 

the functional independence or dependence of a proposed pipeline project in 

relation to other pipeline projects. If a pipeline project functionally relies on past or 
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future pipeline projects to operate, those projects must be accounted for in a NEPA 

review document. See Delaware Riverkeeper Network, 753 F.3d at 1304. 

 On March 25, 2014, Petitioners submitted a comment letter to the 

Commission stating that an initial review of the application material by a pipeline 

engineering expert “revealed that the operation of Transco’s proposed Project will 

result in unsafe gas velocities at several locations along Transco’s system that pose 

direct threats to the safety of the system; and as a result, would require additional 

future looping of Transco’s system.” R. 305 at 1-2, JA000138-39. The comment 

stated that in order to further confirm its analysis, additional information must be 

disclosed that is currently not part of the administrative record, and that without 

this information it would be impossible for Commission engineers, or the public, to 

accurately evaluate gas flow velocity impacts. Id. at 2, JA000139. The letter then 

identified nine specific questions that would provide the necessary information for 

this review, these questions included: 

1. The pipe diameters and where they change,  

2. The pipe grade and where the grade changes,  

3. The pipe wall thicknesses,  

4. The mileage for each pipe grade along the system,  

5. Include the MAOP for each pipe segment and where it changes, 

6. Identify for each pipeline segment the location of gas meters (if any) 

along the Transco system Loops that may be used to allocate gas flow 

between the various pipeline segments 

 7. Gas flow rates in MMSCF/D, for all stream inputs and deliveries along 

the systems,  

8. Pressures at the respective inlet and delivery points along the system for 

the peak flow case, and  
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9. At each compressor station, include the compressor HP, fuel usage, 

compressor suction pressure, compressor discharge pressure, the 

compression ratio, gas volume compressed in MMSCF/D. 

 

Id. at 3, JA000140. On April 2, 2014, April 10, 2014, and April 17, 2014, DRN 

submitted comment letters to the Commission stating that the Commission failed to 

provide responses to DRN’s March 2014 data request. See R. 309, R. 313, R. 316, 

JA000143-44, JA000145-46, JA000147-49. Each of these subsequent comment 

letters renewed DRN’s request for an answer to the nine questions provided in the 

March 2014 letter. Id. 

 The Commission submitted a letter to Intervenor on July 23, 2014 to verify 

that Intervenor provided DRN with the information it requested. R. 346, 

JA000154-57. Intervenor responded to the Commission on July 25, 2014 stating 

that it believed that the information contained in exhibits G and G-II combined 

with a quarter-page spreadsheet Intervenor provided to the Commission on July 14, 

2014 sufficiently provided “the requested information.” R. 348, JA000158-60. 

 On July 25, 2014 Petitioners submitted a comment letter replying to the July 

2014 Intervenor letter. R. 349, JA000161-63. Petitioners’ July letter made it clear 

that Petitioners already had access to, and indeed based its initial comments from 

the March 2014 letter on, the flow diagrams contained in Exhibits G and G-II, and 

that Intervenor’s limited additional submission of data was non-responsive to any 

of the nine questions. Id.  Transco never provided the requested for information, 
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and therefore the information does not appear anywhere in the administrative 

record. 

 On September 10, 2014, Petitioners submitted an additional comment letter 

relating to the Environmental Assessment for the Project. R. 381, JA000334-486. 

Attached to that comment was a report generated by a pipeline engineering expert, 

which concluded it is likely that “[h]igh actual gas velocities suggest further 

expansion of the Transco system is required to bring these segments into 

compliance with Transco’s own design parameters and industry safe operating 

practices.” Id. at Exhibit D at 1, JA000424. Importantly, the report cautioned that 

the “supporting documents for the Transco Project provided under CEII 

Nondisclosure Agreements are very poor, lacking sufficient relevant details to 

reliably evaluate this system at important points where actual gas velocities may be 

critical.” Id. at Exhibit D at 3, JA000426.The report further specified that the 

information in the record “lack[ed] basic critical information, such as [maximum 

allowable operating pressures] of pipeline system, existing pipe parameters (such 

as grade, wall thickness and diameter), and system operating pressures along the 

Leidy Loop for the boundary cases.” Id. at Exhibit D at 8, JA000431. Lastly, the 

report concluded that “[a] simple hydraulic profile, critical to determining if each 

project is justified on its own and thus not segmented, cannot be reliably developed 

from the limited CEII data provided.” Id., JA000431. 
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 This analysis, based on the flow velocity diagrams in the record, is the only 

evaluation in the record of the gas flow velocity implications of the Project. 

See R. 385, JA000424-33. Therefore, this expert report, the accompanying flow 

velocity analysis, and the questions and concerns it raised are wholly unanswered 

and unrebutted by both the Commission and Intervenor. 

 The Commission repeatedly failed to disclose information addressing both 

the safety and independent viability of the Project, which are issues that strike at 

the core of the Commissions NEPA analysis. The Commission could have easily 

remedied this problem by requiring Intervenor to answer the nine questions posed 

by Petitioners and submitting those answers to the Commission docket; however, 

by failing to provide or otherwise disclose the information requested the 

Commission violated NEPA. Considering Petitioners’ analysis raised substantial 

questions about the Project, the Commission’s decision to provide a Certificate of 

Public Convenience and Necessity for the project was arbitrary and capricious, or 

otherwise not in accordance with law. 

IV. The Commission Violated NEPA by Unlawfully  Treating Similarly 

Situated Parties Differently 

 

 As noted above, the Commission is well aware of gas velocity erosional 

safety issues, and also the resulting design and engineering limitations caused by 

those gas velocity issues. However, the Commission failed to provide an 

explanation as to why it treated two different pipeline project proposals differently 
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despite the existence of identical factual circumstances. The Commission’s 

differing treatment, without reason or explanation, renders the Commission’s 

decision arbitrary, capricious, or otherwise not in accordance with law. 

 This Court has long held that federal agencies must provide adequate 

explanation before it treats similarly situated parties differently. See, e.g., New 

Orleans Channel 20, Inc. v. FCC, 830 F.2d 361, 366 (D.C. Cir. 1987); Public 

Media Ctr. v. FCC, 587 F.2d 1322, 1331 (D.C. Cir. 1978); Melody Music, Inc. v. 

FCC, 345 F.2d 730, 733 (D.C. Cir. 1965). 

 In November of 2011, the Commission issued an Environmental Assessment 

for the Northeast Upgrade Project. As part of that analysis the Commission 

concluded that a project proposal was not “hydraulically feasible” because the 

increased velocity above the company’s recommended maximum design velocity 

of 40 feet per second “could compromise the pipeline’s integrity and safety.” R. 

381 at 20, JA000353. 

 The Commission requested Intervenor to “[f]ile the maximum  gas velocity 

that would occur at the proposed facilities.” R. 195 at 157, JA000137. Intervenor 

responded that the pipeline would have “a flow velocity ranging from 30 to 50 

fps.” Id. After Petitioners raised concerns about flow velocity, Intervenor walked 

back their statement, admitting that one segment would exceed sixty feet per 

second. R. 406 at 174, JA000315.  
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 Despite the fact that critical information was missing from the administrative 

record with regard to flow velocity data, Petitioners’ expert report was able to 

make a preliminary determination that “velocities are most likely exceeding 60 fps 

in the system[] . . . based on the limited information in Exhibit G and associated 

documents supplied to me under CEII for the Project.” R. 381 Exhibit D at 3, 

JA000426. Petitioners’ report found that this problem is likely widespread, stating 

that the Commission’s “conclusions that their velocities for the Northern market 

only exceed 60 fps in one line, [are] not credible.” R. 381 Exhibit D at 3, 

JA000426. The Commission can point to no hydraulic modeling or analysis in the 

administrative record showing that flow velocities are consistent with Intervenor’s 

bare and unsupported statement. Indeed, the only analysis on the record is 

Petitioners expert report calling into serious question the long-term safety and 

operational viability of the Project. 

 The Commission has failed to explain why it has chosen to allow Intervenor 

to operate at velocities higher than its stated design threshold, while it denied 

Tennessee Gas and Pipeline Company for exceeding its design threshold. Despite 

devoting eight paragraphs to the issue of gas velocities in the Order, R. 406 at 

PP25-31, JA000496 -99, the Commission simply did not address the fact that for a 

previous pipeline project involving substantially similar facilities the Commission 

came to the conclusion that exceeding velocity limits was not safe; yet here, came 
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to the opposite conclusion that exceeding velocity thresholds was safe. This 

irreconcilable position provides yet another example of a dispositive deficiency 

with regard to the Commission’s decision to issue the Certificate of Public 

Convenience and Necessity for the Project. 

CONCLUSION 

 For the foregoing reasons, Petitioners respectfully request that the 

Commission’s Order, and Order Denying Rehearing, be rescinded or remanded, 

and any other relief the Court deems just and equitable. 

Respectfully submitted this 9th day of September, 2016, 

/s/ Aaron Stemplewicz 
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January 11, 2016

Via Mail and Email: eric.schneiderman@ag.ny.gov, nyag.consumerbureau@ag.ny.gov

Attorney General Eric T. Schneiderman 
The Capitol
Albany, NY 12224-0341

Re: OAG must protect the people, laws, and resources of NYS by objecting to the 
       Constitution Pipeline Company’s request for a partial notice to proceed

Attorney General Schneiderman,

Our public interest group, Stop the Pipeline (STP), is directing this letter to you because the New 
York Attorney General’s Office has intervened in the Federal Energy Regulatory Commission 
(FERC) process regarding the proposed “Constitution” Pipeline project.

STP would like to make your office aware of an illegal action the Constitution Pipeline Company, 
LLC (the company), has proposed to FERC in a letter dated Friday, January 8, 2016.1

The letter asks FERC for a “partial notice to proceed” so that the company can begin cutting over 
half a million trees along the pipeline route in New York State (NYS) starting January 22nd. The 
letter requests that the FERC make its decision by January 15th.  This action is being requested 
before the NYS Department of Environmental Conservation (DEC) has decided whether or not 
to issue a required 401 Water Quality Certificate (WQC), and before the US Army Corps of 
Engineers (ACE) has decided whether or not to issue a required 404 permit.

Under the Clean Water Act, the DEC has one year from the date of the company’s application to 
make a decision on issuing this 401 WQC, or waive its rights.2  The pipeline company supple-
mented its application for the third time in March 2015, and then resubmitted its application in 
late April 2015.3  Thus the DEC has until April 2016 to make the decision.

On December 2, 2014, FERC issued a conditional certificate of public convenience and necessity 
to the company,4 however DEC has the power to stop the project under authority which section 
401 of the federal Clean Water Act grants to NYS.  Section 401 states that the pipeline cannot be 
built unless DEC certifies that the state’s strict water quality standards will not be violated.5

Stop the Constitution Pipeline, PO Box 48, East Meredith, New York 13757
info@StopthePipeline.org    I    www.StopthePipeline.org



FERC’s 12/2/14 order to the company also points out that the 401 WQC must come before any 
construction takes place along the pipeline route.6

Of additional concern is that in the attached FERC filing, the company claims that DEC and ACE 
have given permission for this “non-mechanized” activity and that “None of the other agencies 
expressed objection to the proposed activities.”7  However, the fact is that neither the ACE nor 
the DEC have agreed to the company’s proposed actions in writing.  The ACE letter referred to 
in “Attachment A” is from a year ago and concerns a different pipeline (Leidy Southeast Expan-
sion) by a different company (Transcontinental Gas Pipe Line Company).  This letter does not 
concern facts specific to this case.  Regarding the company’s claims that DEC has agreed to tree 
felling, no document stating such is supplied.  A reference to a January 5, 2016 phone call with-
out a written transcript is all that the company supplied.

Our STP group believes this is simply another example of the company bullying NYS and its 
agencies, this time by claiming it has agreements and documents in hand which, in fact, do not 
exist.  For if both the ACE and DEC have agreed, why have they not put the agreements with the 
company in writing?

Of course it is not only our DEC and NYS officials who have been bullied by the company for 
the past three-plus years.  The thousands of NYS landowners, citizens and communities along 
the proposed pipeline route who may soon have their properties and lives ripped apart by the 
Constitution pipeline have suffered as well.  Most are typical working class Americans who feel 
fortunate to own their own land.  They see themselves as stewards and believe the care they’ve 
given to their land over the years has provided environmental benefits for everyone living in 
what they grew up to believe was a democracy.  Now these same lands are being taken by emi-
nent domain so the gas can be exported to increase gas-company profits.

If trees are cut, the pipeline trench dug, and the land blasted, that democratic ideal would also be 
ripped away from each of us by an opaque and devious energy company that has no respect for 
the very basis of American democracy: Private Property.  We find it especially disturbing that our 
own government, through a federal agency (FERC), would allow NYS residents and their lands 
to be abused.  Allowing the pipeline company to cut trees before federal and state-mandated 
permits are granted by the approporiate agencies would not only be undemocratic; it would be 
government-sanctioned corporate theft.

Here, in the four NYS counties under threat from this pipeline, residents fear that their peaceful 
rural environment and the pristine headwaters of the region are about to be permanently industri-
alized by giant energy corporations, all for the purpose of increasing the profits of a multi-
billion-dollar out-of-state company.  The company has been able to wield great power over us 
simply because we are of lesser wealth and are under-represented.  The weight of your Attorney 
General’s Office could remedy this unacceptable balance of power.
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Despite the uphill battle we face, STP believes our DEC will act to defend its laws and the 
citizens of NY by denying the company a 401 WQC.  However, to do that the DEC will need the 
NY Attorney General’s Office to ensure that FERC is not allowed to usurp NYS powers before 
the DEC’s duly mandated deadline of April 2016.

Therefore, STP is asking the Attorney General’s office to file a formal motion objecting to this 
request for a partial notice to proceed.  

Time is of the essence.  We ask that you act immediately on behalf of thousands of NYS land-
owners, all state residents, and in defense of NYS law with regard to this matter.

Respectfully submitted,
Stop the (Constitution) Pipeline

C: Basil Seggos - DEC Commissioner
Patricia Desnoyers - DEC Senior Attorney, Office of General Counsel 
Chris Hogan - DEC Section Chief, Division of Environmental Permits 
Stephen Tomasik - DEC Project Manager, Division of Environmental Permits

_______________________

1 Attached, FERC generated pdf, Constitution_Request_for_NTP_Tree_Felling_2016-0108, 
http://elibrary.ferc.gov/idmws/file_list.asp?accession_num=20160108-5125.

2 33 U.S.C. § 1341(a)(1) (2012). 

3 ENB - Statewide Notices 4/29/2015, N.Y. ST. DEPARTMENT OF ENVTL. CONSERVATION (April 
29, 2015), http://www.dec.ny.gov.enb/20150429_reg0.html

4 20141202-4011, FERC pdf, http://elibrary.ferc.gov/idmws/file_list.asp?accession_num=20141202-4011

5 New York State Department of Environmental Conservation, Water Quality Standards and Classifica-
tions, http://www.dec.ny.gov/chemical/23853.html

Part 703 Surface Water and Groundwater Quality Standards and Groundwater Effluent Limita-
tions, https://govt.westlaw.com/nycrr/Browse/Home/NewYork/NewYorkCodesRulesandRegula-
tions?guid=I070d30d0b5a111dda0a4e17826ebc834&originationContext=documenttoc&transition-
Type=Default&contextData=(sc.Default)

6 20141202-4011, FERC pdf, http://elibrary.ferc.gov/idmws/file_list.asp?accession_num=20141202-4011, 
page 37, section 117.

7 Attached, FERC generated pdf, 20160108-5125(31134196), http://elibrary.ferc.gov/idmws/
file_list.asp?accession_num=20160108-5125, pages 4 and 5.
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 Constitution Pipeline Company, LLC 
 2800 Post Oak Boulevard (77056) 
 P.O. Box 1396 
 Houston, Texas 77251-1396 
 713/215-2000 
 
 
January 8, 2015 
 
 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C.  20426 
 
Attention: Kimberley D. Bose, Secretary 
 
Reference: Constitution Pipeline Company, LLC (“Constitution”) 

Constitution Pipeline Project 
  Docket No. CP13-499-000 
  Request for Partial Notice to Proceed 
   
Ladies and Gentlemen: 
The Federal Energy Regulatory Commission (Commission or FERC) issued an Order 
Issuing Certificate dated December 2, 2014 (Order) under Docket No. CP13-499-000 to 
Constitution Pipeline Company (Constitution) approving the Constitution Pipeline Project 
(Project).  On December 3, 2014, Constitution accepted the Commission’s Order pursuant to 
Section 157.20(a) of the Commission’s Regulations.  On May 19, 2015, Constitution filed 
with the Commission an Implementation Plan documenting how Constitution will comply 
with the Environmental Conditions provided in the Order.    
In accordance with the Order and the U.S. Fish and Wildlife Service (USFWS) 
recommendations to avoid adverse impacts to migratory birds and ensure the Project 
components and conservation measures occur as outlined within the Biological Opinion for 
the Northern long-eared bat issued on December 31, 2015, Constitution must fell trees 
located within the workspace required for construction of the proposed Project between 
November 1 and March 31.  These measures are intended to comply with USFWS 
recommendations and the Project specific Biological Opinion.     
Constitution is therefore requesting written authorization (“Notice to Proceed”) from the 
Director of Office of Energy Projects to commence limited, non-mechanized tree felling 
activities necessary to comply with these conservation measures in the certificated   



Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
January 8, 2015 
Page 2 
 
workspace, in addition to the workspace identified in those variances requested within the 
Implementation Plan and described in Attachments B and C to this request.  
Constitution proposes to fell trees and vegetation at or above ground level, using equipment 
that will not rut soils or damage root systems.  The contractor will not be allowed to use 
mechanized clearing methods or heavy equipment.  Trees will be felled in a manner so as to 
avoid watercourses and waterbodies.  Constitution will access the approved workspace from 
roadways crossed by the Project.  Waterbodies and wetlands will be crossed on foot.  
Equipment such as chainsaws and fuel may be carried in hand held carts.  Mats and bridges 
will not be used.  Felled trees will be left in place until construction begins, which will be 
after receipt of all applicable permits and approvals and FERC’s issuance to Constitution of 
a separate notice to proceed to begin construction and earth disturbance activities.   
Constitution has each applicable state and federal permit required for non-mechanized tree 
felling as identified in the table below.  Constitution is not requesting to proceed with 
construction of the Project; it will do so once applicable permits are received.  
Federal Permits and Authorizations Required for Non-mechanized Felling of Trees 

Administering Agency Permit or Authorization Status 

FERC Certificate of Public 
Convenience and Necessity Issued December 2, 2014 

USFWS 
Migratory Bird Treaty Act and 

Bald and Golden Eagle 
Protection Act 

EIS and FERC Order 
Requirements met through 
Implementation Plan May 19, 
2015 

USFWS Section 7 Consultation 

USFWS Threatened and 
Endangered Species Opinion 
filed to FERC on September 17, 
2015 concerning the Indiana bat, 
Dwarf Wedgemussel and 
northern Monkshood.   
 
USFWS Biological Opinion 
issued December 31, 2015. 

NYSOPRHP- SHPO 
PHMC - SHPO 

Section 106, National Historic 
Preservation Act Consultation 

Programmatic Agreement 
Executed November 10, 2015 

 

NYSOPRHP- SHPO = New York State Office of Parks, Recreation and Historic Preservation – State Historic Preservation Office 
PHMC - SHPO = Pennsylvania Historical and Museum Commission – State Historic Preservation Office 
 
Non-mechanized felling of trees and vegetation above the ground surface by hand rotary 
cutting and chain sawing, which does not substantially disturb the root system nor involve 
mechanized pushing, dragging, or re-deposition of soil material (as proposed in this request) 
is not a federally regulated activity under Section 404 of the Clean Water Act (CWA), as 
this activity will not involve substantial earth disturbance or the placement of dredged or fill 
material in Waters of the United States. 
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With regard to similar proposed actions, the U.S. Army Corps of Engineers (USACE) has 
stated that activities that involve only the cutting or removing of vegetation above the 
ground surface (e.g., mowing, rotary cutting, and chain sawing) where the activity neither 
substantially disturbs the root system nor involves mechanized pushing, dragging, or other 
similar activities that redeposit excavated soil material, are not regulated under Section 404 
of the Clean Water Act, as they do not involve a discharge of dredged and/or fill material, 
and that therefore these activities do not require a permit from the USACE.  
Attachment A contains letters granting similar approvals dated January 28, 2011 from 
USACE Baltimore District regarding Tennessee Gas Pipeline’s 300 Line Project, and 
February 25, 2015 from the USACE Philadelphia District regarding Transco’s Leidy 
Southeast Expansion Project.   
Likewise, because this activity does not involve a discharge of dredged and/or filled 
material, no state certification is required for this activity, in that Section 401 of the CWA 
only applies to activities “which may result in any discharge into the navigable waters.”  Nor 
is this activity subject to any other federal authorization subject to New York or 
Pennsylvania permitting requirements.   
During the course of performing the non-mechanized tree felling, as well as any other 
activity associated with the Project, Constitution will avoid culturally sensitive areas as 
detailed within the Section 106 Programmatic Agreement.  Each of these areas, as well as 
the physical barriers and markings demarcating “no access” will be identified to the 
inspectors and work crews during the environmental training and during tree felling 
activities. 
Also, in accordance with Condition No. 5 of the Order, Constitution is providing this written 
request for approval of Project changes submitted since the submission of the 
Implementation Plan on May 19, 2015.  Constitution respectfully requests the Commission 
review the changes identified in Attachments B and C, and provide its approval for 
incorporation of these changes as part of this Notice to Proceed.  The tables in 
Attachments B and C provide a description of the existing land use/cover type, 
documentation of landowner approval, cultural resources potentially affected or federally 
listed threatened or endangered species potentially affected, and whether any other 
environmentally sensitive areas are within or abutting the area.  The project changes are also 
depicted on corresponding aerial based 11x17 map sheets at a scale of 1:2,400 and identify 
each route realignment or facility update, contractor yards, access roads, and other areas that 
would be used or disturbed and have not been previously identified.  In Attachment D, 
Constitution is also providing locations where workspace removal or reductions have 
occurred since filing of the May 19, 2015 Implementation Plan.  
 
In response to Ordering Condition 6h, Constitution is providing the schedule for this activity 
in Attachment E.  Constitution respectfully requests authorization by January 15, 2016 in 
order to comply with USFWS recommendation as well as the Biological Opinion and meet 
the Project in-service date in 2016.  Constitution understands that, if granted, this Notice to 
Proceed would be limited to the specific activities listed in this request. 
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Constitution has provided notice of this request to the USFWS, the USACE lead New York 
District, USACE Baltimore and Buffalo Districts, Pennsylvania Department of 
Environmental Protection (PADEP), New York State Department of Environmental 
Conservation (NYSDEC), and the Susquehanna County Conservation District (SCCD).  
Each agency was consulted directly with respect to tree felling activities as further described 
in the Project background document included in Attachment F.  
If you have any questions regarding this filing, please contact Lynda Schubring at 713-215-
2491 or by email at lynda.schubring@williams.com.  
Respectfully, 
 
CONSTITUTION PIPELINE COMPANY, LLC 
By Williams Gas Pipeline Company, LLC, 

Its Operator 

 
Lynda Schubring, PMP 
Environmental Project Manager 
 
cc:       Kevin Bowman, Environmental Project Manager, Division of Gas – Environment 
and Engineering 
 USFWS 
 USACE 
 NYSDEC 
 PADEP 
 SCCD 
  
Attachment A – USACE Letters Granting Tree Felling Approvals 
 
Attachment B – Route and Workspace Variance Requests since the May 19, 2015 
Implementation Plan Submittal - Tables and Alignment Sheets 
 
Attachment C – Access Road Variance Requests since the May 19, 2015 Implementation 
Plan Submittal - Tables and Alignment Sheets 
 
Attachment D – Workspace Removal and Reductions since the May 19, 2015 
Implementation Plan Submittal - Tables and Alignment Sheets 
 
Attachment E – Tree Felling Schedule  
 
Attachment F – Project Background and Tree Felling Activities 
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Attachment F 
 

Project Background and Tree Felling Activities 
 

Constitution Pipeline Company LLC (“Constitution”) provides this document in 
connection with the request to the Federal Energy Regulatory Commission (“FERC”) for a 
Partial Notice to Proceed for non-mechanized tree felling activities for the length of the Project.   

 
Project Background 

 
Constitution filed an application with FERC under section 7(c) of the Natural Gas Act, 15 

U.S.C. § 717f(c) on June 13, 2013.  FERC conducted an extensive public process seeking 
comments on the application from regulatory agencies and all interested parties.  Over the course 
of the proceedings through the issuance of the Final Environmental Impact Statement, the FERC 
received and considered more than 4,000 comments concerning various aspects of the Project. 

On December 2, 2014, FERC found the Project to be in the public interest and approved 
its construction and operation, Certificate Order, Docket No. CP13-499-000, 149 FERC ¶ 61,199 
(2014), http://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=13699722#. 

The Certificate Order directs Constitution to place the facilities in service by December 2, 
2016, which coincides with the start of the peak winter heating season, and which requires 
construction to take place starting in the early spring and through the summer of 2016.  The 
Project will result in the delivery of up to 650,000 Dth per day of natural gas supply to meet the 
increased needs of customers in New York and New England.  Once complete, Constitution 
Pipeline will immediately become a key piece of natural gas pipeline infrastructure in the 
Northeast, creating an important connection between consumers and reliable supplies of clean-
burning, affordable natural gas. The Project will help address inadequate pipeline infrastructure 
that had exposed New England and New York consumers to high natural gas prices and, 
significantly higher electric-generation costs.  It also will provide new natural gas service for 
areas currently without access to natural gas.  In 2013, Constitution and Leatherstocking Gas 
Company, LLC announced plans to install delivery taps along the Project’s proposed route to 
facilitate local natural gas service to homes and businesses in southern New York and northern 
Pennsylvania. This would include service to the Amphenol Aerospace Plant in Sidney, New 
York, as well as service to the Raymond Corporation plant in the Village of Greene. In addition, 
the Project will expand access to multiple sources of natural gas supply and enhance service 
reliability in New York and New England for the benefit of both current and new customers. 

Through January 1, 2016, Constitution has spent more than $350 million dollars in 
connection with the Project.  After the pipeline is placed into service, Constitution will pay 
annual property taxes of approximately $12 million dollars and will continue paying property 
taxes for the life of the pipeline. 

According to a study prepared for Constitution by the Center for Governmental Research 
in June 2013, construction of the Project is forecasted to result in a minimum of approximately:   
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 1,300 direct jobs in the construction industry and 275 spillover jobs supported by 
additional spending activity associated with the construction phase of the Project;  

 $130 million of direct labor income, $26 million going to residents of the region;  

 $12 million in spillover income, about $11 million going to the region; and  

 $17 million in sales and income tax revenue from increases in income (both direct 
and spillover) and project spending.1   

Constitution’s Request for a Partial Notice to Proceed 
 

Constitution is requesting that FERC grant Constitution’s request to begin limited activity 
for which Constitution has all required regulatory permits.  It is critical for Constitution to begin 
this activity at this time to protect migratory birds and the federally listed threatened Northern 
long-eared bat consistent with the terms set by FERC and the United States Fish and Wildlife 
Service (“USFWS”). Specifically, Constitution may only fell trees during limited timelines, as 
set forth in the conditions of the Certificate Order and the Biological Opinion issued by the 
USFWS.  In order to meet the required in service date, Constitution must fell trees now.   

Constitution has possession of all of the right of way areas where tree felling will occur, 
and the affected landowners have either received agreed compensation for the rights of way, or 
payment of compensation has been secured by bonds filed with and approved by the United 
States District Court for the Northern District of New York.  The areas where tree felling will 
occur have already been surveyed and staked. The Project does have an impact on forested lands 
in Pennsylvania and New York, and Constitution has agreed to voluntarily provide $8.6 million 
of conservation funding to USFWS for the restoration and preservation of habitats for migratory 
birds as a conservation measure for the direct and indirect impacts to interior forest habitat on the 
Project.  

Constitution has provided notice of the filing of this request for Partial Notice to Proceed 
and has consulted with agencies directly concerned with tree felling activities, as outlined below.  

Non-Mechanized Tree Felling 
 

Felling activities will not commence unless and until the Federal Energy Regulatory 
Commission grants Constitution’s request for the Partial Notice to Proceed.   

The following is a description of the proposed tree felling activity: 

                                                 
1  “The Economic Impact of the Constitution Pipeline,” Center for Governmental Research 

(June, 2013), at i, available at 
https://constitutionpipeline.files.wordpress.com/2013/07/economic-impact-study-
updated-7-15-13.pdf. 
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 Constitution will fell trees and brush, at or above ground level, using equipment 
that will not rut soils or damage root systems. 

 The activity will involve only the cutting or removing of vegetation above the 
ground surface through rotary cutting and chain sawing, with felled trees left in 
place. 

 The activity will be conducted by hand, and will not substantially disturb the root 
system nor involve mechanized pushing, dragging, skidding or other similar 
activities that result in soil or land disturbance or redeposit excavated soil 
material. 

 Contractors will not be allowed to use mechanized clearing methods or heavy 
equipment. 

 Trees and vegetation will not be felled into watercourses and waterbodies. 

 Mats and bridges will not be placed within or along the banks of waterbodies or in 
wetlands.  All crossings will be completed on foot. 

 Constitution will access the certificated right-of-way and access roads from 
roadways crossed by the Project.  Equipment such as chainsaws and fuel may be 
carried in hand held carts. 

 Felled trees will be left in place until construction begins, which will be after 
Constitution receives additional pending permits and authorizations for the project 
and FERC issues Constitution a Notice to Proceed to begin construction and earth 
disturbance activities. 

 No trees will be felled in or adjacent to New York State jurisdictional wetlands, 
and in certain areas involving stream crossings. 

 No trees will be felled on lands for which easements have not been obtained, or 
for which payment has not been made or secured by the posting of bonds. 

 All work will comply with USFWS recommendations concerning the Migratory 
Bird Treaty Act and the project specific Biological Opinion for the Northern long- 
eared bat. 

 Constitution will avoid culturally sensitive areas as detailed within the Section 
106 Programmatic Agreement.  Each of these areas, as well as the physical 
barriers and markings demarcating “no access” will be identified to the inspectors 
and work crews during the environmental training and during tree felling 
activities. 

 Third party compliance monitors will have access to observe and monitor tree 
felling activities in accordance with the Third Party Monitoring Plan for the 
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Project, which has been reviewed by the applicable agencies and is summarized 
below.  All tree felling will also be closely monitored by Constitution’s 
environmental inspectors. 

Third-Party Compliance Monitoring Program 
 

Constitution will commit to using the FERC third-party compliance monitoring program 
(the “Compliance Monitoring Program”) during tree felling.  Under this program, a contractor 
has been selected and is managed by FERC staff to provide environmental compliance 
monitoring services (the “Third Party Monitor”).  Constitution has developed a Third Party 
Monitoring Plan (the “Monitoring Plan”) to facilitate environmental compliance in conjunction 
with FERC and memorialize the Compliance Monitoring Program.  In creating this Monitoring 
Plan, Constitution consulted with and incorporated comments from the FERC, the U.S. Army 
Corps of Engineers, the New York Department of Environmental Conservation, and the 
Pennsylvania Department of Environmental Protection.  The Monitoring Plan details the Third 
Party Monitoring Firm’s role and responsibilities and explains how Constitution will interact 
with the Third Party Monitors, as well as other federal and state regulatory agencies within their 
jurisdictional and permitting responsibilities.  

In addition to Constitution’s environmental compliance and inspection program, the 
FERC Third Party Monitoring Firm will monitor compliance with all applicable regulatory 
approvals and authorizations during tree felling, including, for example, the Biological Opinion.  
FERC staff also conducts periodic compliance inspections and oversees environmental 
compliance with all permits and approvals.  See Final Environmental Impact Statement, Docket 
CP13-499, Accession No. 20141024-4001 at 2-31.   

Timing of the Proposed Tree Felling Activity 
 

This work is being proposed now in order to comply with the timing restrictions 
established by the USFWS in its Biological Opinion, which directs Constitution to conduct 
felling activities between November 1 and March 31.  In addition to complying with the tree 
felling activities set forth above, and to the extent not inconsistent with those activities, 
Constitution will conduct its activities in conformance with the Final Environmental Impact 
Statement and the Implementation Plan, including the Tree Clearing Plan and the Best 
Management Practices set forth in the foregoing documents.  See Docket CP13-499, Accession 
Nos. 20141024-4001, 20150519-5135.   

The table at the end of this memorandum lists the status of the key major permits, 
approvals, and consultations applicable to the proposed Project. 

Notification to Federal and State Agencies 
 

On the dates listed below, Constitution communicated with the following agency 
personnel, advising the respective agencies that Constitution is proposing to engage in the tree 
felling activities described above, pending FERC’s approval of Constitution’s request for Partial 
Notice to Proceed.  USFWS agreed with the decision to proceed with tree felling this winter in 
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order to comply with its Biological Opinion.  None of the other agencies expressed objection to 
the proposed activities. 

Pennsylvania Department of Environmental Protection – Telephone call with 
Environmental Group, and Waterways and Wetlands Program Northeast Regional Office 
(January 4, 2016). 

New York Department of Environmental Conservation – Telephone calls with 
counsel’s office and project management (January 5, 2016). 

United States Army Corps of Engineers – Telephone calls with the Operations 
Division, New York District and Upstate New York Section Regulatory Field Office 
(January 5, 2016). Telephone call with Buffalo District (January 6, 2016).  Telephone call 
with Baltimore District (January 7, 2016). 

United States Fish and Wildlife Service – Telephone call with Field Supervisor 
(January 6, 2016). 

Susquehanna County Conservation District – Telephone call with Conservation 
District Manager (January 7, 2016)  
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Approvals and Consultations Applicable to the Constitution Pipeline Project 

Agency Permit/Approval/ 
Consultation Agency Action Constitution Status 

Federal 
 

   

*FERC Certificate of Public 
Convenience and 
Necessity 

Determine whether the 
proposed project is in the 
public interest, and 
consider issuance of a 
Certificate. 
 

Issued December 2, 2014 
Docket #CP13-499-000 

FERC Implementation Plan Compliance with 
Environmental Condition 
No.  6 of Certificate Order 
stating Constitution’s 
proposed compliance with 
conditions.  
 

Submitted May 19, 2015 
 

FERC Contractor Yard 5B 
Concrete Pipe Coating 
Facility 
 

Notice to Proceed 
Authorization 

Issued September 18, 2015 

USACE Section 404, CWA 
Permit 

Issuance of a Section 404 
permit for discharges of 
dredged or fill material into 
waters of the United States, 
including jurisdictional 
wetlands. 
 

Consultation began in 
August 2012 
Application submitted 
August 23, 2013 
Final Supplements 
submitted September 15, 
2015 (NY) and October 
30, 2015 (PA)  
 

*USFWS Section 7 ESA 
Informal 
Consultation 
 

Concurrence with FERC’s 
findings of “not likely to 
adversely affect” three 
federal listed threatened 
and endangered species. 
 

Issued September 17, 
2015 

*USFWS Section 7 ESA 
Formal Consultation, 
Biological Opinion 

Finding of not likely to 
“jeopardize the continued 
existence” of the federally 
listed Northern long-eared 
bat and establish 
conditions of avoidance 
and incidental take.   
 
 

Issued December 31, 
2015 
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Approvals and Consultations Applicable to the Constitution Pipeline Project 

Agency Permit/Approval/ 
Consultation Agency Action Constitution Status 

*USFWS Migratory Bird 
Treaty Act 

Provide comments to 
prevent taking or loss of 
habitat for migratory 
birds. 
 

EIS and FERC Order 
requirements met 
through Implementation 
Plan May 19, 2015   
 

*USFWS Bald & Golden Eagle 
Protection Act 

Provide comments to 
prevent taking or loss of 
habitat for bald and 
golden eagles. 
 

EIS and FERC Order 
requirements met 
through Implementation 
Plan May 19, 2015   
 

Susquehanna River Basin 
Commission 
 
 
 
State of Pennsylvania 
 

Water Allocation 
Permit 

Issuance of a Water 
Allocation Permit for 
withdrawal of surface water 
and groundwater. 
 

Issued June 4, 2015 

PADEP Regional Bureaus 
of Watershed Management 

Section 401 Water 
Quality Certification 

Issuance of a Section 401 
permit for discharge to 
waters of the United States. 
 

Issued September 5, 2014 

PADEP Regional Bureaus 
of Watershed Management 

Chapter 105 Issuance of a Chapter 105 
permit for wetlands and 
water obstructions. 
 

Issued March 2015 
 
Permit modification 
application submitted and 
PADEP completeness 
review notice received 
January 2016 
 

PADEP Bureau of Land 
and Water Conservation 
Division of Stormwater 
Management and Sediment 
Control 
 

Chapter 102 Issuance of a Chapter 102 
permit. 

Issued December 2014 
 
Major Modification 
approval issued December 
2015 

PADEP Bureau of Water 
Quality Protection 

CWA Section 402 
National Pollutant 
Discharge Elimination 
System & General 
Permit for Hydrostatic 
Test Water Discharges 
 
 

Issuance of a Section 402 & 
hydrostatic test water 
discharge permit. 

Received October 21, 2015
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Approvals and Consultations Applicable to the Constitution Pipeline Project 

Agency Permit/Approval/ 
Consultation Agency Action Constitution Status 

 
PFBC 

Permit for Use of 
Explosives in 
Commonwealth 
Waters 
 

Permit for blasting in 
waterbodies. 

Issued August 2015 

*Pennsylvania Historical 
and Museum 
Commission Bureau of 
Historic Preservation 
 

Section 106, NHPA 
Consultation 

Review and comment on 
the project and its effects 
on historic properties. 

Issued November 2015 

Susquehanna County Soil 
Conservation District  

Erosion and Sediment 
Control General Permit 
(ESCGP-2) 

Erosion and sediment 
control permit associated 
with PADEP Chapter 102  

Issued December 2014 
 
Major Modification 
approval issued December 
2015 

 
State of New York 
 

   

NYSDEC Joint Permit including:  
Article 15, Article 24, 
and CWA Section 401 

Issuance of Water Quality 
Certification and other 
permits. 

Consultation ongoing; 
applications submitted 
August 2013 
 

NYSDEC Article 15 Title 33 Permit hydrostatic test water 
withdrawal 

Applications submitted 
April 29, 2014 
 

NYSDEC 
 

State Pollution 
Discharge Elimination 
System Program 
General Permit for 
Stormwater Discharges 
from Construction 
Activities (GP-0-15-
002) 
 

Authorization to discharge 
stormwater, including non-
stormwater discharges 
incidental to construction 
activities (incl. hydrostatic 
test water discharge and 
trench dewatering) 
 

Notice of Intent submitted 
April 29, 2014 
(Preliminary) 
June 5, 2015 (Final) 
December 11, 2015 
(Revised) 

NYSDEC SPDES Multi Sector 
General Permit for 
Stormwater Discharges 
from Industrial 
Activity (GP-0-12-
001) 
 
 
 

Authorization to discharge 
stormwater, including non-
stormwater discharges 
incidental to concrete 
coating of pipe. 

Permit Received October 
2, 2015.  Coating 
operations is complete.  
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Approvals and Consultations Applicable to the Constitution Pipeline Project 

Agency Permit/Approval/ 
Consultation Agency Action Constitution Status 

NYSDEC Division of Fish, 
Wildlife and Marine 
Resources Bureau of 
Wildlife’s Endangered 
Species Program 
 

New York State Rare 
Species Program 

Consultation on state-listed 
rare species. 

Consultation ongoing 

*New York State Office 
of Parks, Recreation and 
Historic Preservation, 
State Historic 
Preservation Office 
 

Section 106, NHPA Review and comment on 
the project and its effects 
on historic properties. 

Issued November 2015 

*Federal Permits and Authorizations Required for Non-mechanized Felling of Trees 
 



 

 

 

 

 

 

People's Dossier: FERC's Abuses of Power and Law 

→ Undermining State Authority 

 

State Authority Undermined Attachment 12, Denial of 

Section 401 Permit, New York State Department of 

Environmental Conservation, August 30, 2017. 



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Office of the General Counsel, Deputy Commissioner & General Counsel 

625 Broadway, 14th Floor, Albany, New York 12233-1010 

P: (518) 402-8543 I F: (518) 402-9018 

www.dec.ny.gov 

Ms. Georgia Carter 
Vice President and General Counsel 
Millennium Pipeline Company LLC 
One Blue Hill Plaza, 7th Floor 
PO Box 1565 
Pearl River, NY l 0965 

Mr. John Zimmer 
Pipeline I LNG Market Director 
TRC Environmental Corp. 
650 Suffolk St., Suite 200 
Lowell, MA 01854 

August 30, 2017 

Re: 3-3399-00071/00001 - Valley Lateral Project 
Notice of Decision 

Dear Ms. Carter and Mr. Zimmer: 

On November 23, 2015, Millennium Pipeline Company LLC (Millennium) submitted to 
the New York State Department of Environmental Conservation (Department) the above
referenced Joint Application for the Valley Lateral Project (Project). The Joint Application was 
for a Water Quality Certificate (WQC) pursuant to Section 401 of the Clean Water Act, as well as 
permits pursuant to Environmental Conservation Law (ECL) Article 15, Protection of Waters and 
Article 24, Freshwater Wetlands. 

On August 30, 2017, the Department submitted to the Federal Energy Regulatory 
Commission (FERC) a Motion for Reopening and Stay or, in the Alternative, Request for 
Rehearing and Stay with regard to the Project (Request) in relation to FERC Docket No. CP 16-
17. A copy of the Request is attached to this Notice as Exhibit A. In accordance with 6 NYCRR 
Part 621 , the Department provides this Notice to Millennium that Millennium's Joint Application 
for the Project is deemed denied as of the date of this Notice, consistent with the Department's 
Request to FERC. As required by 6 NYCRR § 621.10, a statement of the Department's basis for 
this Decision is provided below. 

Pursuant to 6 NYCRR § 621. lO(f), "[a]n application for a permit may be denied for failure 
to meet any of the standards or criteria applicable under any statute or regulation pursuant to which 
it is sought, including applicable findings required by article 8 of the ECL and its implementing 
regulations in Part 617 of this Title . . . . " Here, FERC's environmental review of the Project, 
conducted pursuant to the National Environmental Policy Act (NEPA), takes the place of an 

4 EWYORK Department of 
~ 1 Environmental 

Conservation 



environmental review conducted under the State Environmental Quality Review Act (ECL Article 
8). Based on the recent decision by the United States Court of Appeals for the District of Columbia 
Circuit (D.C. Circuit) in Sierra Club, et al. v. FERC, -- F.3d--, 2017 WL 3597014 (D.C. Cir. , Aug. 
22, 2017), as described in more detail in Exhibit A, FERC's environmental review of the Project 
is inadequate and deficient. 

In addition, pursuant to 6 NYCRR § 621.1 O(f), an application for a permit may be denied 
"for any of the reasons set forth in section 62l.13(a)(l)-(6) of this Part." Among these reasons is 
"newly discovered material information or a material change in environmental conditions, relevant 
technology or applicable law or regulations .... "(emphasis added). Here, as described in the 
attached Request (Exhibit A), there has been a material change in applicable law during the course 
of the Department' s review of the Joint Application. Namely, as further explained in Exhibit A, 
the Sierra Club decision found that FERC failed to consider or quantify the downstream 
greenhouse gas emissions from the combustion of the natural gas transported by the Project as part 
of NEPA review. Here, just as in Sierra Club, FERC failed to consider or quantify the indirect 
effects of downstream GHG emissions in its environmental review of the Project that will result 
from burning the natural gas that the Project will transport to CPV Valley Energy Center. 

For the foregoing reasons, and in the event that FERC denies the Department's Request, 
Millennium's Joint Application for the Project is deemed denied as of the date of this Notice due 
to (i) the lack of a complete environmental review for the Project and (ii) a material change in 
applicable law (the D.C. Circuit's decision in Sierra Club). The Department reminds Millennium 
that, during the pendency ofFERC's review of the Department' s Request, commencement of any 
and all activities related to the construction of the Project are currently prohibited. 

cc: FERC 
Karen Gaidasz, NYSDEC 

~-------

an 
Deputy Commissioner and General 
Counsel 



Exhibit A 



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Millennium Pipeline Company, LLC Docket No. CP16-17-000 

MOTION FOR REOPENING AND STAY OR, IN THE ALTERNATIVE, 
REQUEST FOR REHEARING AND STAY 

Pursuant to Section 717r of the Natural Gas Act ("NGA")1 and Rules 713 and 716 of the 

Rules of Practice and Procedure of the Federal Energy Regulatory Commission2 ("FERC" or 

"Commission"), the New York State Department of Environmental Co11servation ("NYSDEC" or 

''Department") respectfully makes this motion for reopening and stay or, in the alternative, 

rehearing and stay ("Request") of the November 9, 2016 Order Denying Motion to Dismiss and 

Issuing Certificate ("Order"), for the construction and operation the Valley Lateral project 

("Project") (FERC Docket No. CPl6-17). The Project, as proposed by Millennium Pipeline 

Company, LLC ("Applicant"), includes approximately 7.8 miles of new natural gas pipeline that 

will extend from the Applicant's existing main line pipeline north to the new CPV Valley Energy 

Center in the Town of Wawayanda, Orange County, New York, which is currently under 

construction, and for ancillary aboveground facilities. 

1 15 U.S.C. § 7!7r 
2 18 C.F.R. §§ 385.713 and 385.716 



I. Statement of Issues 

1. The Commission erred in not quantifying dovmstream greenhouse gas ("GHG") 

einissions in its environmental review of the Project. See Sierra Club, et al. v. FERC, -- F.3d --, 

2017 WL 3597014 (D.C. Cir., Aug. 22, 2017). 

2. In light of this oversight, and the new information provided by the D.C. Circuit's 

recent decision vacating the Commission's order in Sierra Club, the Commission should reopen 

the evidentiary record in this proceeding for the purpose of taking additional evidence -

specifically, the quantification of GHG emissions associated with the combustion of the natural 

gas being transported by the Project that will be used solely at the CPV Valley Energy Center. See 

18 C.F.R. § 385.716 and 40 C.F.R. § 1502.9(c)(ii); see alsa Marsh v. Oregon Natural Resources 

Council, 490 U.S. 360 (1989). 

3. In the alternative, the Commission should grant rehearing of the Order to prepare a 

supplemental environmental review. See 18 C.F.R. § 385.713 and 40 C.F.R. § 1502.9(c)(ii); see 

also Marsh v. Oregon Natural Resources Council, 490 U.S. 360 (1989). 

4. In either instance, the Commission should stay the Order during the pendency of 

review of this Request and any appeal thereof. See 18 C.F.R. § 385. 713(e). 

II. Background 

On November 13, 2015, the Applicant filed an application with FERC seeking a certificate 

of public convenience and necessity pursuant to Section 7(c) of the NGA to construct a11d operate 

the Project. The Commission, pursuant to the NGA and the National Environmental Policy Act 

("NEPA") conducted an environmental review of the Project, as proposed by the Applicant, and 

on May 9, 2016, issued an Environmental Assessment ("EA"). On November 9, 2016, the 

Commission issued the Order granting the requested certificate of public convenience and 
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necessity, which incorporated the findings of the EA therein and was subject to various conditions, 

including that the Applicant obtain certain authorizations from the Department, including (but not 

limited to) a Water Quality Certificate ("WQC") pursuant to Section 401 of the Clean Water Act 

("CW A"). In the event that the Applicant does not obtain a WQC from the Department, all 

conditions of the Order cannot be satisfied and, accordingly, the Applicant would be foreclosed 

from commencement of the Project in any capacity. 

On November 23, 2015, the Applicant submitted to the Department a Joint Application for 

a WQC, as well as permits under Articles 15 and 24 of the Environmental Conservation Law 

("ECL") for the Project, all of which are required pursuant to Federal law, either as expressly stated 

in the CWA or as authorizations required by FERC in the Order under the NGA.3 The Department 

found the Joint Application to be incomplete for multiple reasons, including the lack of an 

environmental review, which was concu1Tently being conducted by FERC. In addition to the lack 

of an environmental review, the Department also sought additional information from the Applicant 

in order to "complete" the application for purposes of review and determination. As of August 31, 

2016 Applicant had fully responded to all of the Department's additional information requests. 

Because of a (i) lack of a complete environmental review for the Project and (ii) material change 

in applicable law (both as more particularly as discussed below), the Applicant has not received 

any authorizations from the Department- including a WQC. As such, all conditions of the Order 

have not currently been satisfied by the Applicant in order to proceed with construction of the 

Project. 

3 The NGA (i) expressly authorizes FERC to require such conditions as necessary (15 U.S.C. § 717f(e) (FERC may 
attach to its certificates "such reasonable terms and conditions as the public convenience and necessity may require")) 
and (ii) broadly defmes the other required authorizations for a Certificate to include "any pennits, special use 
authorizations, certifications, opinions, or other approvals as may be required under Federal Jaw." 15 U.S.C. §§ 
7!7n(a)(!), (2). 
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Ill. FERC's Environmental Review Pursuant to NEPA is Fatally Flawed 

Recently, the United States Court of Appeals for the District of Columbia Circuit ("D.C. 

Circuit") revie\ved a challenge by Sierra Club to FERC's environmental review of the Southeast 

Market Pipelines project (FERC Docket Nos. CP14-554-000, CP15-16-000, CP15-17-000). 

Sierra Club, et al. v. FERC, --F.3d--, 2017 WL 3597014 (DC Cir. Aug. 22, 2017). The Southeast 

Market Pipelines project is comprised of three natural-gas pipelines in Alabama, Georgia, and 

Florida which, in part, \vill provide natural gas to a single power plant in Martin County, Florida. 

The D.C. Circuit held that the FERC's environmental review of the Southeast Market Pipelines 

project was deficient, finding that FERC failed to give "a quantitative estimate of the downstrea1n 

greenhouse emissions that will result from burning the natura1 gas that the pipelines will transport 

or explained more specifically why it could not have done so." Sierra Club, -- F.3d --, at * 10. 

In explaining its rationale, the D.C. Circuit pointed out that an "agency conducting a NEPA 

review must consider not only the direct effects, but also the indirect environmental effects, of the 

project under consideration. 'Indirect effects' are those that 'are caused by the [pToject] and are 

later in time or farther removed in distance, but are still reasonably foreseeable.'" Sierra Club, -

F.3d --, at *8 (internal citations omitted). Any such indirect effects must be mitigated by FERC. 

See 15 U.S.C. § 717f(e); Sierra Club, -- F.3d --, at *10. The D.C. Circuit found that GHG 

emissions from the burning of natural gas that will be transported by the Southeast Market 

Pipeli11es project will contribute to climate change and are reasonably foreseeable indirect effects 

that must be considered by FERC in its NEPA review. Sierra Club, -- F.3d --, at *8. This is 

especially true, the Court noted, when burning the gas in particular power plants "is not just 

"reasonably foreseeable,' [but] is the project's entire purpose, as the pipeline developers 

themselves explain." Id. at *8. Therefore, the Court vacated the FERC order for the Southeast 
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Market Pipelines project and remanded to FERC for preparation of a conforming environmental 

impact statement. 

Here, the only stated purpose of the Project is to provide "127,200 dekatherms (Dth) per 

day of incremental firm natural gas transportation service from [the Applicant's] existing 1nainline 

... to [the CPV Valley Energy Center] ... currently under construction." Order, para. 3. In 

conducting its environmental review, just as in Sierra Club, the Commission failed to consider or 

quantify the indirect effect of downstream GHG emissions that will result from burning the natural 

gas that the Project will transport to CPV Valley Energy Center. See Sierra Club, -- F.3d--, at *8 

(Concluding that ''at a minimum, FERC should have estimated the amount of power-plant carbon 

emissions that the pipelines will make possible."). Nor did the Commission include any 

explanation as to why such downstream GHG emissions were not quantified or considered. See 

id While the EA makes a cursory reference to the cumulative impacts of the Project in connection 

with the CPV Valley Energy Center (see Section B.10 of the EA), it totally lacks any estimate of 

"the amount of power-plant emissions that the [Project] will make possible." Sierra Club, -- F.3d 

--, at *8. Thus, under the Sierra Club rationale, FERC's environmental review of the Project is 

similarly flawed and must be supplemented or repeated in its entirety. As described above, the 

Commission's similar flaw regarding the Southeast Market Pipelines project led to the D.C. Circuit 

vacating the Commission's order in that proceeding. 

While the Department has continued to review the Applicant's Joint Application in good 

faith, the D.C. Circuit's decision in Sierra Club has effectively rendered the environmental review 

conducted for this Project incomplete and inadequate. In Marsh v. Oregon Natural Resources 

Council, the Court stated: "NEPA ensures that the agency will not act on incomplete information, 

only to regret its decision after it is too late to correct ... [i]t would be incongruous with this 

5 



approach to environmental protection, and with the Act's manifest concern with preventing 

uninformed action, for the blinders to adverse environmental effects, once unequivocally removed, 

to be restored prior to the completion of agency action simply because the relevant proposal has 

received initial approval." 490 U.S. 360, 371 (1985) (internal citations omitted), 

In accordance with both Marsh and Sierra Club, the Commission should grant this Request 

in its entirety, and supplement its environmental review of the Project to include an analysis of the 

downstream GHGemissions from the gas carried to CPV Valley Energy Center by the Project and 

combusted at the CPV facility. Absent proper NEPA review that would occur by granting this 

Request, FERC risks violation of the D.C. Circuit's clear directive, and its February 9, 2016 order 

would likely be subject to vacatur. Sierra Club, -- F.3d --, at *14. Comprehensive NEPA review 

by the Commission - whether in the form of a Supplemental Environmental Assessment or an 

Environmental Impact Statement - is critical for the Department to have a complete record upon 

wl1ich it can rely and render its decision on the Joint Application in the appropriate timeframe.4 

4 See 6 NYCRR § 62I.3(a)(7) 

6 



IV. Conclusion 

For the foregoing reasons, NYSDEC respectfully requests that the Commission grant 

reopening and stay or, in the alternative, rehearing and stay, of the Order and, pending such 

rehearing, including any appeals thereof, grant a stay of the Order. In the event that the 

Commission denies this Request, the Joint Application currently pending before the Department 

shall be considered denied as of August 30, 2017 for lack of a complete environmental review and 

a material change in applicable law.5 As stated above, in this event the Applicant would be unable 

to meet all conditions set forth in the Order and, thus, would be precluded was commencement of 

any activities associated with the Project. 

Dated: Albany, New York 
August 30, 2017 

5 See 6 NYCRR §§ 621.IO(f) and 621.13(a)(4). 
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l ____ _ 
Deputy Commissioner and 

General Counsel 
New York State Department of 

Environmental Conservation 
625 Broadway 
Albany, New York 12207 
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160 FERC ¶ 61,065 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

Before Commissioners:  Neil Chatterjee, Chairman; 
                                        Cheryl A. LaFleur, and Robert F. Powelson. 
                                         
 
Millennium Pipeline Company, L.L.C. Docket No.  CP16-17-000 
 
 

DECLARATORY ORDER FINDING WAIVER UNDER SECTION 401  
OF THE CLEAN WATER ACT 

 
(Issued September 15, 2017) 

 
1. On July 21, 2017, Millennium Pipeline Company, L.L.C. (Millennium) filed a 
Request for Notice to Proceed with Construction of its Valley Lateral Project in Orange 
County, New York.1  To receive a notice to proceed, Millennium must demonstrate that it 
has obtained all federally-required environmental permits and authorizations, or waiver 
thereof, including authorizations under the Clean Water Act (CWA).  Millennium states 
in its request that the New York State Department of Environmental Conservation (New 
York DEC) waived its authority to issue a water quality certification under section 401 of 
the CWA by failing to act before the statutorily-imposed deadline.  By comment filed on 
July 25, 2017, New York DEC asserts that it did not waive its section 401 authority.  On 
August 30, 2017, New York DEC denied Millennium’s application for certification.   

2. For the reasons discussed below, we find that the New York DEC, by failing to act 
within the one-year timeframe required by the CWA, waived its authority to issue or 
deny a water quality certification. 

I. Background 

3. On November 13, 2015, Millennium applied for a certificate of public 
convenience and necessity pursuant to section 7 of the Natural Gas Act (NGA) requesting 
authorization to construct and operate the Valley Lateral Project in Orange County, New 
York.  The project will consist of 7.8 miles of 16-inch-diameter pipeline and related 
facilities, and will provide 127,200 dekatherms per day of incremental firm transportation 
service to the Valley Energy Center in the Town of Wawayanda, New York.  The 
                                              

1 Millennium Pipeline Co., L.L.C. July 21, 2017 Request for Notice to Proceed.     
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Commission granted a certificate of public convenience and necessity to Millennium 
authorizing the project on November 9, 2016 (Certificate Order).2  The Certificate  
Order requires Millennium to file documentation that it has received all authorizations 
required under federal law, or evidence of waiver thereof, including certification under 
section 401 of the CWA, prior to commencing construction.3   

4. Similarly, section 401 prohibits any construction activity which may result in a 
discharge into navigable waters until the applicant obtains a water quality certification 
(certification) or such certification has been waived.  Section 401 of the CWA reads,  
in part:   

Any applicant for a Federal license or permit to conduct any activity 
including, but not limited to, the construction or operation of facilities, 
which may result in any discharge into the navigable waters, shall provide 
the licensing or permitting agency a certification from the State in which 
the discharge originates or will originate. . . . If the State, interstate agency, 
or Administrator, as the case may be, fails or refuses to act on a request for 
certification, within a reasonable period of time (which shall not exceed 
one year) after receipt of such request, the certification requirements of this 
subsection shall be waived with respect to such Federal application. No 
license or permit shall be granted until the certification required by this 
section has been obtained or has been waived as provided in the preceding 
sentence.4 

5. Concurrent with the Commission proceeding, Millennium applied for a section 
401 certification from the New York DEC.  New York DEC received Millennium’s 
application on November 23, 2015.5  On December 7, 2015, and June 17, 2016, New 
York DEC sent Notices of Incomplete Application to Millennium requesting additional 
information.  The first notice stated that Millennium’s application was determined to be 
incomplete pending the Commission’s issuance of the Environmental Assessment (EA) 

                                              
2 Millennium Pipeline Company, L.L.C., 157 FERC ¶ 61,096 (2016).  Rehearing is 

currently pending before the Commission, but the issue of water quality certification 
waiver was not raised.   

3 Id. at Environmental Condition 9. 

4 33 U.S.C. § 1341(a)(1) (2012) (emphasis added).  

5 Millennium described its application as “containing nearly 1200 pages of 
analysis and construction details, including explanations of how water quality would be 
protected.”  Millennium Request for Notice to Proceed at 2. 
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for the project.  The Commission’s EA was issued on May 9, 2016.  The second notice 
requested additional information regarding potential impacts on three protected species 
and minor clarifications regarding previously-submitted data.  Millennium provided 
responses on August 16 and 31, 2016.  

6. After the Commission issued the November 9, 2016 Certificate Order, New York 
DEC informed Millennium that, “regardless of any action by FERC, including the 
issuance of a Certificate of Public Convenience and Necessity […], no construction 
activities may commence with respect to the Project unless the [section 401] Application 
is approved and [the New York DEC] issues a [certification].”6  

7. In December 2016, Millennium petitioned the U.S. Court of Appeals for the 
District of Columbia Circuit (D.C. Circuit) under section 19(d)(2) of the NGA alleging 
that the New York DEC unlawfully delayed action on the water quality certification and 
waived its authority under CWA section 401.7  In an opinion issued on June 23, 2017, the 
D.C. Circuit dismissed Millennium’s petition on jurisdictional grounds.8  Although the 
Court noted that the CWA “makes clear that waiver occurs after one year of agency 
inaction,”9 it concluded that Millennium needed to return to the Commission and “present 
evidence of the Department’s waiver.” 10  If the Commission denied the company’s 
claim, Millennium could then seek review of the Commission’s action.  Because the 
Court did not rule on the merits, it did not determine whether New York DEC waived its 
authority under section 401 of the CWA, nor did it decide what would be the triggering 
event for section 401’s one-year deadline for action.   

8. On July 21, 2017, Millennium filed with the Commission a Request for Notice  
to Proceed with Construction of the Valley Lateral Project.  In its request, Millennium 
 

                                              
6 New York State Department of Environmental Conservation November 18, 2016 

Letter.   

7 15 U.S.C. § 717r(d)(2) (2012) (providing original and exclusive jurisdiction in 
the D.C. Circuit for the review of the alleged failure to act by federal or state agency on 
an application for a permit required under federal law, other than the Coastal Zone 
Management Act). 

8 Millennium Pipeline Co., L.L.C. v. Seggos, 860 F.3d 696, 698 (D.C. Cir. 2017) 
(finding that Millennium has no cognizable injury and therefore lacks standing). 

9 Id. at 700 (citing 33 U.S.C. § 1341(a)(1)).  

10 Id. at 701. 
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 alleged that the New York DEC waived its authority to issue a section 401 certification 
by failing to act within one year of receiving Millennium’s application on November 23, 
2015.   

9. On July 26, 2017, New York DEC filed comments disagreeing with the 
contention that the “CWA Section 401 Water Quality Certification has been waived” 
for the Valley Lateral Project.  New York DEC stated that it has one year from the date 
a complete certification application was received to render its decision, which, with 
respect to Millennium’s application, was August 31, 2016.  New York DEC does not 
define what  
it considers to be a “complete application,” but in this case it appears New York DEC 
considered Millennium’s application to be “complete” once it received Millennium’s 
August 31, 2016 response to the agency’s request for additional information.  New 
York DEC requests that the Commission deny, or alternatively, hold in abeyance, 
Millennium’s request to proceed with construction until August 31, 2017.11 

10. On August 30, 2017, New York DEC provided Notice that Millennium’s 
application for certification is deemed denied as of the date of the Notice.12  New York 
DEC does not, in its filing, further address the issue of whether its action on 
Millennium’s application is timely.13 

II. Discussion 

11. Millennium’s Commission-issued certificate provides that it cannot commence 
construction until it has obtained all applicable federal authorizations, including section 
401 certification.  As noted above, section 401 provides that if a state permitting agency 
“fails or refuses to act on a request for certification within a reasonable period of time 

                                              
11 New York State Department of Environmental Conservation July 25, 2017 

Comment Letter (filed July 26, 2017).  New York DEC states that it “fully intends to 
make a final decision . . . no later than August 30, 2017.”  Id. 

12 New York State Department of Environmental Conservation August 30, 2017 
Notice of Decision Letter (filed August 31, 2017). 

13 In Attachment A to its Notice of Decision, New York DEC moves to reopen  
the record and stay the Commission’s November 9, 2016 Certificate Order, or in the 
alternative, requests rehearing and stay of the order.  Because these requests, as well as 
New York DEC’s rationale for denying certification, are not relevant to the issue of 
waiver under CWA section 401, they will be addressed by the Commission in a separate 
order.  
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(which shall not exceed one year) after receipt of such request, the certification 
requirements of [section 401] shall be waived with respect to such Federal application.”14  
Commission natural gas certificate regulations do not provide any further guidance for 
determining whether a certifying agency has waived its section 401 authority.15 

12. The crux of evaluating waiver in the instant case is determining the triggering 
event that began the one-year review process.  Millennium argues that the one-year 
period began when New York DEC first received Millennium’s application on 
November 23, 2015.  New York DEC argues that the one-year period did not begin until 
August 31, 2016, which is the date it received a “complete” application from Millennium, 
following the receipt of additional information it requested.   

13.  “[T]he starting point for interpreting a statute is the language of the statute 
itself.”16  Determining whether the plain meaning of the statutory text resolves the issue 
includes consideration of “the particular statutory language at issue, as well as the 
language and design of the statute as a whole.”17  Section 401 provides that water quality 
certification is waived when the certifying agency “fails or refuses to act on a request for 
certification, within a reasonable period of time (which shall not exceed one year) after 
receipt of such request.”18  Thus the term “receipt” specifies the triggering event.  The 
dictionary definition of “receipt” is the act or process of receiving.19  Therefore, in this 
context, the plain meaning of “after receipt of the request” is the day the agency receives 
a certification application, as opposed to when the agency considers the application to be 
complete.  Giving effect to the plain text of a statute, 20 the one-year review period began 
November 23, 2015, the date that New York DEC received the application.  

                                              
14 33 U.S.C. § 1341(a)(1). 

15 18 C.F.R. 157.206(b)(2)(i) (2017) requires compliance with the CWA, but does 
not provide further detail.   

16 Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 56 
(1987) (internal quotation and citation omitted).   

17 S. California Edison Co. v. FERC, 195 F.3d 17, 23 (D.C. Cir. 1999). 

18 33 U.S.C. § 1341(a)(1) (emphasis added). 

19 Definition of Receipt, MERRIAM-WEBSTER.COM, https://www.merriam-
webster.com/dictionary/receipt (last visited August 14, 2017). 

20 W. Minn. Mun. Power Agency v. FERC, 806 F.3d 588, 592-93 (D.C. Cir. 2015). 
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14. To the extent there is any ambiguity in the statutory text, we interpret the 
triggering date for the waiver provision to be the date a certification application is filed 
with the relevant agency.  Our interpretation is consistent with Congress’s intent, given 
that Congress explained that the review period of one year was established to “ensure that 
sheer inactivity by the State … will not frustrate the federal application.”21   

15. Moreover, Commission precedent supports the conclusion that the triggering event 
is the date of receipt of a certification request.  In Georgia Strait Crossing Pipeline LP,22 
the Commission found that the Washington Department of Ecology had waived its 
section 401 authority after it denied the pipeline’s certification request more than two 
years after receipt.  The state argued that the one-year period began when the U.S. Army 
Corps of Engineers (Corps) issued notice of an application for a permit under section 404 
of the CWA.  The Commission disagreed, stating that “[t]he clear and unambiguous 
language in Section 401(a)(1) required Ecology to act within one year of receiving [the] 
request for Section 401 certification.”23  Likewise, in AES Sparrows Point LNG, AES 
was required to obtain section 401 certification and a section 404 permit before 
proceeding with construction of its liquefied natural gas terminal.24  AES argued that the 
Maryland Department of the Environment had waived section 401 authority by failing to 
act on the request within one year of receipt of the company’s application.  Maryland 
contended that the one-year clock began with the issuance by the Commission and the 
Corps of a joint public notice of availability of the draft Environmental Impact Statement 
in the proceeding.  The Commission found the “triggering event to be—as specified in 
the statute—the ‘receipt of’ the request for a water quality certification” and determined 
that Maryland waived certification.25 

                                              
21 Clean Water Act 1970 Amendments Conference Report, H.R. Conf. Rep. 91-

940 (1970), reprinted in 1970 U.S.C.C.A.N 2691, 2741. 

22 107 FERC ¶ 61,065 (2004). 

23 Id. at P 7.  

24 AES Sparrows Point LNG, LLC, 126 FERC ¶ 61,019 (2009) (Order Issuing 
Certificate).  

25 AES Sparrows Point LNG, LLC, 129 FERC ¶ 61,245, at P 61-63 (2009) (Order 
on Rehearing and Clarification and Denying Stay).  While rehearing was pending at the 
Commission, AES also brought the waiver issue to court, filing a petition for review  
with the United States Court of Appeals for the Fourth Circuit, against the Maryland 
Department of the Environment.  The court, in an order issued five days after the 
Commission’s rehearing order, determined that Maryland had not waived its section 401 
authority, but only after determining that the Corps’ interpretation that only a complete 
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16. The Commission’s hydropower regulations and case law, as well as court 
precedent, also support the conclusion that the one-year waiver period begins upon 
receipt of the application.  The regulations directly address the issue, stating:  “[a] 
certifying agency is deemed to have waived the certification requirements of section 
401(a)(1) of the Clean Water Act if the certifying agency has not denied or granted 
certification by one year after the date the certifying agency received a written request 
for certification.”26  Prior to the adoption of this regulation, the Commission’s “practice 
[had] been to deem the one-year waiver period to commence when the certifying agency 
finds the request acceptable for processing.”27  In 1987, the Commission promulgated 
section 4.34(b)(5)(iii) of its regulations to make clear that receipt of a certification 
application was the triggering event.28  Since 1987, the Commission has found “the 
language and intent of the Clean Water Act to be clear, and our regulations, [section 
4.34(b)(5)(iii)], provide that failure to meet the one-year deadline will constitute 
waiver.”29  Judicial opinions have been consistent with this interpretation.  The D.C. 
Circuit has noted that: 

Section 401(a)(1) requires that a State “act on a request for certification[] 
within a reasonable period of time (which shall not exceed one year) after 
receipt of such request,” or else “the certification requirements of this 
subsection shall be waived with respect to such Federal application.”  33 
U.S.C. § 1341(a)(1).  In imposing a one-year time limit on States to “act,” 
Congress plainly intended to limit the amount of time that a State could 
delay a federal licensing proceeding without making a decision on the 
certification request.  This is clear from the plain text.  Moreover, the 
Conference Report on Section 401 states that the time limitation was meant 

                                              
certification request, as determined by the Corps, would trigger the one-year waiver 
period, was entitled to Chevron deference.  AES Sparrows Point LNG, LLC v. Wilson, 
589 F.3d 721 (4th Cir. 2009).  The Commission was not a party to that case nor was the 
Commission’s interpretation of section 401 at issue.  

26 18 C.F.R. § 4.34(b)(5)(iii) (2017) (emphasis added).  There is no corresponding 
Commission regulation under the NGA.   

27 Waiver of the Water Quality Certification Requirements of Section 401(a)(1) of 
the Clean Water Act, Order No. 464, 52 Fed. Reg. 5446-01, 5446 (Feb. 23, 1987) (citing 
Washington County Hydro Development Associates, 28 FERC ¶ 61,341 (1984)). 

28 Id.  

29 E.g., Central Vermont Public Service Corp., 113 FERC ¶ 61,167, at P 21 
(2005).   
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to ensure that “sheer inactivity by the State ... will not frustrate the Federal 
application.”  H.R. Rep. 91-940, at 56 (1970), reprinted in 1970 
U.S.C.C.A.N. 2691, 2741. Such frustration would occur if the State’s 
inaction, or incomplete action, were to cause the federal agency to delay its 
licensing proceeding.30  

The Ninth Circuit also appears to have approved of the Commission’s regulatory 
approach.31   

17. Here, consistent with our precedent in both NGA cases and hydroelectric licensing 
proceedings under the Federal Power Act, we conclude that the triggering date for waiver 
under section 401 of the CWA as the date the certifying agency receives a certification 
application.  In this case, New York DEC received Millennium’s formal written 
application on November 23, 2015.  By failing to act on Millennium’s request for 
certification by November 23, 2016, we find that the agency waived its certification 
authority.  To find otherwise would frustrate the purpose of the one-year review period 
specified by the CWA and allow state agencies to indefinitely delay proceedings by 
determining applications to be incomplete.   

18. This does not leave a state water quality certifying agency without remedy.  If a 
state agency concludes that a certification application does not meet CWA requirements, 
it can deny the application.  New York DEC declined to take that step or to otherwise 
timely act on Millennium’s application.  Accordingly, it waived its certification authority. 

The Commission orders: 
 
 The New York State Department of Environmental Conservation has waived  
its water quality certification authority under section 401 of the Clean Water Act with 
respect to the Millennium Pipeline Company Valley Lateral Project, CP16-17-000. 
 
By the Commission. 
 
( S E A L ) 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

                                              
30 Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011). 

31 See State of California ex. rel. State Water Resources Control Bd. v. FERC,  
966 F.2d 1541, 1553-54 (9th Cir. 1992) (discussing the Commission’s approach to 
establish the triggering event as when the certifying agency received the request). 
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
Before Commissioners:  Neil Chatterjee, Chairman; 
                                        Cheryl A. LaFleur, and Robert F. Powelson. 
                                         
 
Millennium Pipeline Company, L.L.C. Docket No.  CP16-17-003 
 
 

ORDER DENYING REHEARINGS AND MOTIONS TO STAY 
 

(Issued November 15, 2017) 
 
1. On September 15, 2017, the Commission issued a Declaratory Order Finding 
Waiver Under Section 401 of the Clean Water Act (Declaratory Order).1  The 
Declaratory Order found that the New York State Department of Environmental 
Conservation (New York DEC) waived its authority to issue a water quality certification 
under section 401(a)(1) of the Clean Water Act (CWA)2 by failing to act before the 
statutorily-imposed one-year deadline.  The New York DEC filed a request for rehearing 
and stay of the Declaratory Order on October 13, 2017.  On October 16, 2017, Sarah E. 
Burns and Amanda King, Melody Brunn and the Brunn Estate, and Pramilla Malick 
(collectively, Petitioners) filed a joint request for rehearing and rescission of the 
Declaratory Order.   

2. On October 27, 2017, Commission staff issued Millennium a Notice to Proceed 
with Construction (Notice to Proceed).  On October 30, 2017, the New York DEC filed a 
Request for Stay of the Notice to Proceed.3 

                                              
1 Millennium Pipeline Company, L.L.C., 160 FERC ¶ 61,065 (2017). 

2 33 U.S.C. § 1341(a)(1) (2012). 

3 On October 30, 2017, New York DEC also petitioned the United States Court of 
Appeals for the Second Circuit for a temporary stay of the Commission’s Notice to 
Proceed until the Commission acts on New York DEC’s request for rehearing of the 
Declaratory Order.  In re New York State Department of Environmental Conservation v. 
FERC, 2d Cir. No. 17-3503, Petitioner’s Emergency Petition for a Writ of Prohibition 
(Oct. 30, 2017) (Emergency Petition).  New York DEC also requested the court to stay 



Docket No. CP16-17-003  - 2 - 

3. For the reasons discussed below, we deny the requests for rehearing, stay, and 
rescission. 

I. Background  

A. Certificate Order 

4. On November 9, 2016, the Commission granted Millennium a certificate of public 
convenience and necessity authorizing the Valley Lateral Project in Orange County,  
New York (Certificate Order).4  The project will consist of 7.8 miles of 16-inch-diameter 
pipeline and related facilities, and will provide 127,200 dekatherms per day of firm 
transportation service to the Valley Energy Center in the Town of Wawayanda,  
New York.  The Certificate Order was conditioned upon Millennium filing 
documentation that it had received all authorizations required under federal law, or 
evidence of waiver thereof, including certification under section 401 of the CWA, prior 
to commencing construction.5 

5. Concurrent with the Commission proceeding, Millennium applied for a section 
401 certification from the New York DEC.6  New York DEC received Millennium’s 
application on November 23, 2015.7  On December 7, 2015, New York DEC sent a 
Notice of Incomplete Application to Millennium, requesting additional information.8  

                                              
the effectiveness of the Notice to Proceed on an interim basis while the court considers 
the merits of its petition.  Id. at 34.  On November 2, 2017, the court granted an 
administrative stay pending consideration of the petition by the next available three-judge 
panel.  In re New York State Dep’t of Envtl. Conservation v. FERC, 2d Cir. No. 17-3503 
(Nov. 2, 2017).  New York DEC’s Emergency Petition is pending at the court. 

4 Millennium Pipeline Company, L.L.C., 157 FERC ¶ 61,096 (2016). 
 
5 Certificate Order, 157 FERC ¶ 61,096 at Appendix B, Condition 9. 

6 Millennium described its application as “containing nearly 1200 pages of 
analysis and construction details, including explanations of how water quality would be 
protected.”  Millennium Request for Notice to Proceed at 2. 

7 New York DEC does not dispute that it received Millennium’s application on 
November 23, 2015.  See Emergency Petition at 6. 

8 New York DEC Request for Rehearing at 3. 
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The notice stated that Millennium’s application would be deemed incomplete until the 
Commission issued an Environmental Assessment (EA) for the project. 

6. On May 9, 2016, Commission staff issued the project EA.  On June 17, 2016,  
New York DEC issued a second notice, requesting additional information relating to 
potential impacts on water quality and endangered species.9  Millennium provided 
responses on August 16 and 31, 2016.  By letter to Millennium dated November 18, 
2016, New York DEC indicated that Millennium’s application was complete as of 
August 31, 2016.10  

7. In December 2016, Millennium petitioned the U.S. Court of Appeals for the 
District of Columbia Circuit (D.C. Circuit) under section 19(d)(2) of the Natural Gas Act 
(NGA), alleging that the New York DEC had unlawfully delayed action on the water 
quality certification and waived its authority under CWA section 401.11  The court 
dismissed Millennium’s petition, determining that Millennium’s waiver claim was not 
properly before the court, and suggested that Millennium could return to the Commission 
and “present evidence of the Department’s waiver.”12   

8. On July 21, 2017, Millennium filed with the Commission a Request for Notice to 
Proceed with Construction of the Valley Lateral Project.  In its request, Millennium 
alleged that New York DEC had waived its authority to issue a section 401 certification 
by failing to act within one year of receiving Millennium’s application on November 23, 
2015.  New York DEC disagreed, arguing that it had one year from the date the 

                                              
9 Id. 

10 Id. at 8 and Exhibit K (appending the Nov. 18, 2016 letter from New York DEC 
to Millennium). 

11 15 U.S.C. § 717r(d)(2) (2012) (providing original and exclusive jurisdiction in 
the D.C. Circuit for the review of the alleged failure to act by federal or state agency on 
an application for a permit required under federal law, other than the Coastal Zone 
Management Act). 

12 Millennium Pipeline Co., L.L.C. v. Seggos, 860 F.3d 696, 701 (D.C. Cir. 2017). 
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application was “complete” to render its decision, i.e., until August 31, 2017.13  On 
August 30, 2017, New York DEC denied Millennium’s application for certification.14   

B. Declaratory Order 

9. On September 15, 2017, the Commission issued the Declaratory Order, finding 
that New York DEC waived its authority to issue a water quality certification under 
section 401 of the CWA by failing to act before the statutorily-imposed one-year 
deadline.  The Declaratory Order explains that, based on the plain language of the CWA 
and Congress’s intent in including the waiver provision, the Commission interprets the 
one-year waiver period as beginning the day the state agency receives a certification 
application—not when the agency considers the application to be complete.  In addition, 
the Declaratory Order concludes that Commission precedent in both NGA and 
hydroelectric licensing proceedings under the Federal Power Act support interpreting 
receipt as the triggering event for the waiver period. 

10. New York DEC and Petitioners filed timely requests for rehearing of the 
Declaratory Order on October 13 and 16, 2017, respectively.  New York DEC’s filing 
includes a request for stay pending rehearing and any appeals of the Declaratory Order.   

C. Notice to Proceed with Construction 

11. On October 20, 2017, Millennium filed a Request for a Notice to Proceed with 
Construction, demonstrating that it had obtained all federally-required environmental 
permits, or waiver thereof, necessary for construction of the project.  On October 26, 
2017, New York DEC filed an opposition to Millennium’s renewed request, and 
Millennium filed an answer to New York DEC’s opposition.  On October 27, 2017, 
Commission staff granted Millennium’s request and issued a Notice to Proceed. 

12. On October 30, 2017, New York DEC filed a Request for Stay of the October 27, 
2017 Notice to Proceed pending resolution of its request to reopen, or in the alternative, 
rehearing of and motion to stay, the Certificate Order; its request for rehearing of the 

                                              
13 New York DEC did not define what it considers to be a “complete application,” 

but in this case it appears New York DEC considered Millennium’s application to be 
“complete” once it received Millennium’s August 31, 2016 response to the agency’s 
request for additional information. 

14 New York DEC August 30, 2017 Notice of Decision Letter (filed August 31, 
2017). 
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Declaratory Order; and, any subsequent appeals.  On November 2, 2017, Millennium 
filed an answer in opposition to New York DEC’s motion for stay. 

II. Discussion 

A. Requests for Stay  

13. New York DEC’s only support for its October 13 request for stay of the 
Declaratory Order is the assertion that a stay is necessary to “prevent potential irreparable 
harm to the State’s environment.”15   

14. In its October 30 Request for Stay, New York DEC claims that a stay of 
construction is necessary to prevent potential harm to the state’s environment and natural 
resources during the Commission’s consideration of the requests for rehearing and any 
subsequent appeals.  New York DEC asserts that a stay is necessary to “prevent potential 
irreparable harm to the State’s environment, including potential harm derived from the 
Department’s reduced oversight of the Project, and trenching and other land- and water-
based disturbances.”16  Furthermore, New York DEC contends that issuing a Notice to 
Proceed before issuing an order on the New York DEC’s request for rehearing of the 
Declaratory Order “defies logic and undermines New York’s Section 401 CWA 
jurisdiction to determine if a project is consistent with New York water quality 
standards.”17       

Commission Determination 

15. For the reasons discussed below, the Commission finds that justice does not 
require a stay and therefore denies New York DEC’s request to stay the Notice to 
Proceed.  The Commission grants a stay when “justice so requires.”18  In determining 
whether this standard has been met, the Commission considers several factors, including:  
(1) whether the party requesting the stay will suffer irreparable injury without a stay;  
(2) whether issuing a stay may substantially harm other parties; and (3) whether a stay is 

                                              
15 New York DEC Request for Rehearing at 2. 

16 New York DEC October 30 Request for Stay at 3. 

17 New York DEC October 30 Request for Stay at 1-2. 

18 Tennessee Gas Pipeline Co., L.L.C., 157 FERC ¶ 61,154, at P 4 
(2016); Algonquin Gas Transmission, LLC, 156 FERC ¶ 61,111, at P 9 (2016); Enable 
Gas Transmission, 153 FERC ¶ 61,055, at P 118 (2015) (Enable); Transcontinental Gas 
Pipe Line Co., L.L.C., 150 FERC ¶ 61,183, at P 9 (2015). 
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in the public interest.19  If the party requesting the stay is unable to demonstrate that it 
will suffer irreparable harm absent a stay, we need not examine the other factors.20  

16. In order to support a stay, the movant must substantiate that irreparable injury is 
“likely” to occur.21  The injury must be both certain and great, and it must be actual and 
not theoretical.  Bare allegations of what is likely to occur do not suffice.22  The movant 
must provide proof that the harm has occurred in the past and is likely to occur again, or 
proof indicating that the harm is certain to occur in the near future.23  Further, the movant 
must show that the alleged harm will directly result from the action which the movant 
seeks to enjoin.24 

17. New York DEC makes no specific assertions of potential irreparable injury to 
support its October 13 request for stay of the Declaratory Order; accordingly, we deny 
that request without further discussion.  

18. With respect to its October 30 Stay Request, New York DEC’s alleged irreparable 
injury is a vague claim of environmental harm and an argument that the Commission 
erred in finding waiver of its water quality certification authority under section 401 of the 
CWA.  This fails to amount to “proof indicating that the harm is certain to occur in the 
near future.”25      

19. We further find New York DEC’s allegation regarding “potential harm derived 
from the Department’s reduced oversight of the Project, including trenching and other 
land- and water-based disturbances,” unavailing.  In the EA, Commission staff examined 
the project’s impacts on geology, soils, groundwater, surface water, wetlands, vegetation, 
                                              

19 Ensuring definiteness and finality in our proceedings also is important to the 
Commission.  See Constitution Pipeline Co., L.L.C., 154 FERC ¶ 61,092, at P 9 
(2016); Enable, 153 FERC ¶ 61,055 at P 118; Millennium Pipeline Co., L.L.C.,  
141 FERC ¶ 61,022, at P 13 (2012). 

20 See, e.g., Algonquin Gas Transmission, L.L.C. 156 FERC ¶ 61,111 at P 9. 

21 See Transcontinental Gas Pipe Line Co., LLC, 150 FERC ¶ 61,183 at P 10 
(citing Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)). 

22 Id. 

23 Id. 

24 Id. 

25 Id. 
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aquatic resources, wildlife, threatened and endangered species, land use, visual resources, 
socioeconomics, cultural resources, air quality, noise, reliability and safety, cumulative 
impacts, and alternatives.26  Based on the analysis in the EA, the Commission determined 
that the Valley Lateral Project, if constructed and operated in accordance with 
Millennium’s application and the environmental conditions imposed by the Certificate 
Order, would not significantly affect the quality of the human environment.27  In granting 
Millennium’s request to proceed with construction, Commission staff confirmed 
compliance with all pre-construction procedures.  Millennium is required to follow the 
construction procedures and mitigation measures described in its application and 
supplements (including responses to staff data requests) and as identified in the EA, 
including following its Environmental Construction Standards.  Given these 
requirements, we find that impacts related to ground-disturbing activities will be 
minimized and we do not believe that denying the request for stay puts the environment 
at risk.   

20. New York DEC’s concern about “reduced oversight” also does not rise to the level 
of “irreparable harm” where the Department’s participation in the Commission’s 
environmental review of the Project resulted in significant Project modifications,28 and 
the Commission imposed mandatory environmental monitoring.  Millennium is required 
to assign a trained environmental inspector for each construction spread and at least one 
inspector to monitor horizontal directional drilling (HDD) activities and to be present 
where additional temporary workspace is within 50 feet of a waterbody.29  Furthermore, 

                                              
26 New York DEC and the New York Department of Agriculture and Markets 

participated in the development of the environmental analysis.  E.g., Certificate Order, 
157 FERC ¶ 61,096 at PP 48-49.   

27 Certificate Order, 157 FERC ¶ 61,096 at P 133. 

28 See id. at P 48 (noting that at New York DEC’s request Millennium revised the 
crossing method for Department-regulated forested wetlands and the timing of open-cut 
stream crossings).  In addition, at New York DEC’s request Millennium revised its 
Environmental Construction Standards to require use of biodegradable materials for bank 
stabilization at stream banks and to require use of a native wetland seed mix preferred by 
the Department for revegetation.  Id.   

29 Id. at P 71, and Appendix B Environmental Condition 3 (requiring trained 
environmental inspectors), Condition 6 (requiring implementation plan that specifies 
procedures if noncompliance occurs), and Condition 7 (requiring one environmental 
inspector per spread).   
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Commission staff will conduct routine compliance inspections of the project throughout 
construction and restoration.   

21. In its stay request, New York DEC also disagrees with Commission staff’s 
approval of Millennium’s request to modify environmental condition 14, which requires 
concurrence from the U.S. Fish and Wildlife Service (FWS) and  New York DEC on bog 
turtle surveys in wetlands within the project survey corridor.30  New York DEC argues 
that Millennium should have sought rehearing to modify an environmental condition.  
While environmental condition 14(a) required Millennium to complete bog turtle surveys 
and file concurrence from the resource agencies, the Notice to Proceed made clear that 
since Millennium had provided the survey reports to the agencies and received 
concurrence from FWS finding that the project may affect, but is not likely to adversely 
affect, the bog turtle (and no response from New York DEC), no further coordination or 
consultation is required.31  We find Commission staff’s determination that Millennium 
complied with this condition appropriate, and modification of the condition reasonable.32    

22. We further find that it would not be in the public interest to stay construction of 
the Valley Lateral Project.  The Commission found that the project is required by the 
public convenience and necessity, and commencement of construction will allow 
Millennium to provide natural gas transportation service to the Valley Energy Center,33  

  

                                              
30 New York DEC Request for Stay at 2.   

31 See 50 C.F.R. 402.13(a) (2017) (“If during informal consultation it is 
determined by the Federal agency, with the written concurrence of the [FWS], that the 
action is not likely to adversely affect listed species or critical habitat, the consultation 
process is terminated, and no further action is necessary.”).   

32 Certificate Order, 157 FERC ¶ 61,096 at Appendix B, Condition 2 (“The 
Director of OEP has delegated authority to . . .  [modify] . . . conditions of the 
Order. . . .”). 

33 The Valley Energy Center is a new 680 megawatt natural-gas fueled combined-
cycled generator located in the Lower Hudson Valley, which once in service, will 
generate enough electricity to power 600,000 homes. 
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which is currently under construction and has a February 2018 anticipated in-service 
date.34 

23. For these reasons, the Commission finds that New York DEC has not 
demonstrated that it will suffer irreparable harm and further finds that a stay would not be 
in the public interest.  Therefore, the October 30 Request for Stay is denied. 

B. Section 401 Waiver 

24. New York DEC asserts that the Commission erred in finding that New York DEC 
waived its water quality certification authority under section 401 of the CWA.  The 
department argues that the CWA does not indicate what form a “request for  
certification” must take in order to trigger the one-year waiver period.  Based in part on 
the United States Court of Appeals for the Fourth Circuit’s (Fourth Circuit) holding in 
AES Sparrows Point LNG, LLC v. Wilson (AES Sparrows),35 New York DEC interprets 
section 401 as requiring a complete application to trigger the one-year waiver period.  It 
claims that its interpretation is consistent with New York’s procedural regulations.  New 
York DEC also states that because it is charged with determining whether to issue a water 
quality certification for the project, it—not the Commission—is the appropriate agency to 
interpret the statutory deadline.   

25. New York DEC asserts that the Commission’s interpretation of section 401 would 
require states to act on any request for a water quality certification, which could frustrate 
states’ obligations under the CWA.  It argues that being forced to deny an incomplete 
application would unnecessarily limit New York DEC’s options, be inefficient, and 
penalize both the state and the applicant by foreclosing the opportunity to work 
cooperatively on the incomplete application. 

26. The Petitioners support New York DEC’s interpretation of the CWA.  They 
express concern that the Commission’s interpretation of the section 401 waiver provision 
would “incentivize pipelines applicants, like Millennium here, to provide little or no 
information or explanation in its application materials and to drag out the process to 
deprive the permitting agency with needed record evidence upon which it would 

                                              
34 By November 2016, CPV Valley had obtained “all regulatory approvals, 

including its air permits from New York DEC and a certificate of public convenience and 
necessity from the New York Public Service Commission.”  CPV Valley, LLC Answer in 
Opposition to New York DEC Motion for Reopening and Stay at 11, Docket No. CP16-
17-001 (filed Sept. 15, 2017).  

 
35 589 F.3d 721 (4th Cir. 2009). 
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nonetheless have to act.”36  They suggest that this would result, as it did here, in the 
Commission being able to “simply nullify” the state permitting process because the state 
could not complete its review fast enough based on inadequate information.37 

Commission Response 

27. As a threshold matter, we disagree with the New York DEC’s contention that  
New York DEC, as the certifying state agency, is the appropriate agency to interpret “any 
ambiguous terms of the CWA.”38  In general, courts do not afford deference to state 
agency interpretations of federal law even where state agencies are delegated substantial 
roles in cooperative federalist schemes.39  And while it is true that states are sometimes 
given deference by courts in interpreting federal law where a federal agency has 
approved a state agency’s plan or interpretation of federal law,40 that is not the case here.  
There is no evidence that the Environmental Protection Agency—the federal agency 
charged with primary federal oversight of the CWA41—has approved any of New York’s 

                                              
36 Petitioners Request for Rehearing at 22-23. 

37 Id. at 22. 

38 New York DEC Request for Rehearing at 6. 

39 See, e.g., Orthopaedic Hosp. v. Belshe, 103 F.3d 1491, 1495-96 (9th Cir. 1997) 
(explaining that California Department of Health Services’ interpretation of federal 
Medicaid Act is reviewed de novo because “a state agency’s interpretation of federal 
statutes is not entitled to the deference afforded a federal agency’s interpretation of its 
own statutes under Chevron”); Turner v. Perales, 869 F.2d 140, 141 (2d Cir. 1989)  
(per curiam) (In holding that the lower court gave improper deference to the New York 
Department of Social Services’ interpretation of federal law, the court stated that “[t]he 
issue here is not the one posed in Chevron because no federal agency is involved.  
Instead, the question is whether the state law and implementing regulations are consistent 
with federal law.  This is an issue of law, subject to de novo review in federal court . . .”).    

40 See, e.g., Perry v. Dowling, 95 F.3d 231, 237 (2d Cir. 1996) (“In these 
circumstances, in which the state has received prior federal-agency approval to 
implement its plan, the federal agency expressly concurs in the state’s interpretation of 
the statute, and the interpretation is a permissible construction of the statute, that 
interpretation warrants deference.”). 

41 See 33 U.S.C. § 1341(a)(1) (2012) (“Except as otherwise expressly provided in 
this chapter, the Administrator of the Environmental Protection Agency shall administer 
this chapter.”). 
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procedural regulations it purports to rely on, much less its interpretation of these 
regulations as applied to the CWA waiver provision.   

28. Further, we do not agree that the Fourth Circuit’s holding in AES Sparrows is 
determinative in this case.  AES Sparrows Point, LLC (AES) was seeking to construct 
and operate a liquefied natural gas terminal and associated pipeline for which it obtained 
authorization and a certificate of public convenience and necessity from the 
Commission.42  AES was also required to obtain under the CWA both an individual 
section 404 dredging and discharge permit from the Army Corps of Engineers (Corps)43 
and section 401 water quality certifications from the Maryland Department of the 
Environment (Maryland) and the Pennsylvania Department of Environmental Protection 
(Pennsylvania).  After several requests for additional information by both the Corps and 
Maryland, followed by responses from AES, the Corps and the Commission issued a 
joint public notice.44  The Corps’ portion of the notice provided, in part, that “[f]or 
[Corps] permitting purposes, the applicant is required to obtain a Water Quality 
Certification in accordance with Section 401 of the [CWA] from [Maryland and 
Pennsylvania].”45  The notice specified that “[t]he Section 401 certifying agencies have a 
statutory limit of one year in which to make their decisions.”46  When Maryland denied 
                                              

42 AES Sparrows Point LNG, LLC, 126 FERC ¶ 61,019 (2009) (Order Issuing 
Certificate). 

43 Section 404 of the CWA requires a permit from the U.S. Army Corps of 
Engineers (Corps) before dredged or fill material may be discharged into U.S. waters.  
An individual permit is required for activities with potentially significant impacts.  
Individual permit applications are processed and reviewed by the Corps.  However, 
discharges that will have only minimal adverse effects are allowed under a general 
permit, which are issued on a nationwide, regional, or state basis for particular categories 
of activities.  The general permit process eliminates individual review and allows certain 
activities to proceed with little or no delay, provided that the general or specific 
conditions for the general permit are met.  See Section 404 Permit Program, EPA.GOV, 
https://www.epa.gov/cwa-404/section-404-permit-program (last visited Nov. 9, 2017).  
Millennium’s construction activities for the Valley Lateral project fell under the 
Nationwide 12 general permit. 

44 AES Sparrows, 589 F.3d at 725 (citing 73 Fed. Reg. 24276–02, 24277 (May 2, 
2008)). 

45 Id.  

46 Id.  As the Commission explained in its order on rehearing and clarification of 
the certificate order issued to AES, the Commission’s view (which was not at issue  
in the AES Sparrows court case) was that the language contained in the joint notice  
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the water quality certification within one year of the joint notice, AES petitioned the 
Fourth Circuit to review the denial, arguing in part that the waiver period should have 
been triggered when AES first filed its application for certification with Maryland. 

29. In denying AES’s petition for review, the Fourth Circuit deferred to the Corps’ 
interpretation of the CWA, as set forth in its regulations.  The court found that because 
the Corps is charged with determining whether to issue AES a CWA section 404 permit 
for the project, the Corps’ interpretation of the waiver period as set forth in the Corps’ 
regulations at 33 C.F.R. § 325.2(b)(1)(ii) is entitled to “Chevron”47 deference.48  The 
cited Corps regulation states that, “[i]n determining whether or not a waiver period has 
commenced or waiver has occurred, the district engineer will verify that the certifying 
agency has received a valid request for certification.”49  

30. The court concluded that, “[h]ere, the Corps’ interpretation that only a valid 
request for § 401(a)(1) water quality certification, as determined by the Corps, will 
trigger the one-year waiver period in connection with a § 404 permit is 
permissible. . . .”50  The Fourth Circuit also noted that AES’s reliance on the 
Commission’s regulation governing waiver of section 401 authority with respect to 
hydroelectric license applications was misplaced given that the Commission is not 
charged with administering the CWA.51 

31. Millennium’s case is distinguishable from AES Sparrow.  In this proceeding, the 
only federal agency that has interpreted the one-year waiver provision in section 
401(a)(1) is the Commission.  Unlike in AES Sparrow, the Corps’ interpretation of the 

                                              
was “a recitation of the[] statutory provisions” and “did not, and could not, modify  
the ‘triggering event’ set forth in the statute. . . .”  AES Sparrows Point LNG, LLC,  
129 FERC ¶ 61,245, at P 62 (2009) (Order on Rehearing and Clarification and Denying 
Stay). 

47 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
842-845 (1984) (granting deference to interpretations of statutes made by those 
government agencies charged with enforcing the statute, unless such interpretations are 
unreasonable).  

48 AES Sparrows, 589 F.3d at 729. 

49 33 C.F.R. § 325.2(b)(1)(ii) (2008). 

50 AES Sparrows, 589 F.3d at 729. 

51 See id. at 728, 730.  The Commission was not a party to the AES Sparrows case. 
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CWA is not at issue in this proceeding because Millennium was not required to obtain a 
dredging and discharge permit under section 404 of the CWA.  Millennium’s project did 
not require an individual 404 permit and instead fell under a nationwide general permit.52   
Thus, no comparable Corps notice was issued.53  Indeed, the Corps confirmed in an 
October 16, 2017 letter that it wishes to remain neutral in the disagreement over waiver 
under section 401.54  Moreover, the fact that the Fourth Circuit gave deference to the 
Corps’ interpretation of section 401 in the 404 context does not mean that the Corps’ 
interpretation was the best or most accurate interpretation—it simply means that the court 
found the interpretation to be a reasonable one with respect to the processing of an 
individual 404 permit and the accompanying 401 permit. 

32. AES Sparrow can be read as granting deference to the Corps with respect to 
procedural issues related to section 404 of the CWA, which the Corps has the exclusive 
authority to implement.  However, it should not be read as holding that a determination 
by the Corps with respect to its duties is binding on all other agencies with CWA 
responsibilities under sections of that act with respect to which the Corps has no unique 
responsibility.  Indeed, courts have held that the Commission is required to make  

  

                                              
52 A May 11, 2017 letter from the New York District of the Corps confirmed the 

applicability of a nationwide permit for Millennium’s project.  Millennium October 26, 
2017 Supplemental Information – Agency Correspondence filing, Attachment A. 

53 The Corps’ regulations that require the Corps to issue public notice of the 
application and to verify that the certifying agency has received a valid request for 
certification do not apply to nationwide permits.  See 33 C.F.R. § 325.3(b) (2017) 
(establishing separate notice requirements for general permits, including nationwide 
permits).  

54 See Millennium October 26, 2017 Supplemental Information – Agency 
Correspondence Filing, Attachment A (“In this situation, the Corps does not endorse the 
position taken by either side of this dispute.  This office would prefer to allow the parties 
involved in the dispute to resolve this legal question.  Should the Federal Court resolve  

this legal question, the Corps would abide by whatever final determination the Federal 
Courts make in this case.”). 
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procedural determinations relating to section 401,55 with no suggestion that the 
Commission must defer to the Corps or any agency in resolving these issues.         

33. Further, unlike the Corps in AES Sparrow, New York DEC does not have a 
comparable regulation governing waiver.  In its rehearing request, New York DEC cites 
section 621.7 of New York Codes, Rules and Regulations,56 which New York DEC 
describes as providing that, “[the] public notice procedure for all applications, including 
for [water quality certifications], is triggered by a complete application.”57  Unlike the 
Corps’ waiver regulation, New York DEC’s cited regulation, section 621.7, makes no 
mention of waiver and does not define receipt.  Although New York DEC argues that  
the 401 waiver period is also triggered by this complete application date referenced in 
section 621.7 of its regulations, New York’s regulatory definition of “complete 
application” contemplates an application that is complete in form but still requires 
additional information: 

Complete application means an application for a permit which is in an 
approved form and is determined by the department to be complete for the  
purpose of commencing review of the application but which may need to be 
supplemented during the course of review in order to enable the department 
to make the findings and determinations required by law.58 

This definition suggests that New York DEC should have issued a notice of complete 
application when it received Millennium’s 1,200 page application, even if supplemental 
information was required.59   

                                              
55 See City of Tacoma, Wash. v. FERC, 460 F.3d 53 (D.C. Cir. 2006) (Commission 

must confirm whether state has complied with section 401’s notice requirements); 
Keating v. FERC, 927 F.2d 616 (D.C. Cir. 1991) (Commission must determine whether 
state revocation of certification was effective).   

56 N.Y. COMP. CODES R. & REGS. tit. 6, § 621.7 (2017). 

57 New York DEC Request for Rehearing at 5. 

58 N.Y. COMP. CODES R. & REGS. tit. 6, § 621.2(f).   

59 New York DEC also appears to have failed to follow section 621.7(a) of its 
regulations which require it to “immediately upon determining that an application is 
complete . . . provide notice of complete application” to any interested person and publish 
notice of complete application no more than 10 days later.  N.Y. COMP. CODES R. &  
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34. Moreover, New York DEC appears to apply its interpretation of section 401 
unevenly.  Only on rehearing and in response to recent challenges in federal court has 
New York DEC fully and clearly articulated its position on section 401 waiver.  Courts 
afford less deference to agency interpretations that do not have a basis in practice or 
which are formed for the first time on appeal.60  In its brief to the United States Court of 
Appeals for the Second Circuit (Second Circuit) in Constitution Pipeline Co. v. Seggos 
(Constitution),61 New York DEC explains that Constitution Pipeline Company, LLC 
(Constitution) voluntarily withdrew and resubmitted its joint application for section 401 
and 404 permits under the CWA, which “[t]he parties understood . . . would necessarily 
extend the maximum one-year review process ‘by which requests for certifications are to 
be approved or denied as set forth in in [sic] Section 401(a)(1)’ of the CWA.”62  New 
York DEC further explained in its brief that, “[g]iven the incomplete nature of the 
application at that time, if Constitution had refused to re-submit the application materials, 
[New York DEC] would likely have denied the Section 401 Certification.”63  This 
explanation demonstrates that as recently as October 2016, New York DEC acted under 
the assumption that an incomplete application requiring additional information would still 
trigger the one-year waiver period.  Indeed, New York DEC had issued a notice of 
incomplete application pursuant to its regulations and had requested substantial 
supplemental information from Constitution, yet still understood the one-year waiver 
period had begun and thus requested resubmission of Constitution’s application to reset 
the clock. 

35. New York DEC’s actions were similarly inconsistent regarding the section 401 
waiver period trigger in its consideration and denial of National Fuel Gas Supply 
Corporation and Empire Pipeline, Inc.’s (together, National Fuel) joint request for a  
401 permit for the Northern Access Pipeline Project.  In its August 10, 2017 brief to the 
                                              
REGS. tit. 6, § 621.7(a).  New York DEC has stated that Millennium’s application was 
complete on August 31, 2016, yet it first published notice of complete application on  
July 5, 2017.   

60 See, e.g., Bowen v. Georgetown University Hospital, 488 U.S. 204, 212-213 
(1988) (“Deference to what appears to be nothing more than an agency’s convenient 
litigating position would be entirely inappropriate.”); Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156, 168 (1962) (“The courts may not accept appellate counsel’s 
post hoc rationalizations for agency action.”). 

61 868 F.3d 87 (2d. Cir. 2017). 

62 Final-Form Brief for Respondents at 18-19, Constitution (No. 16-1568). 

63 Id. at 19. 
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Second Circuit, New York DEC states that, although National Fuel submitted its 
incomplete 401 application in February 2016, “National Fuel and the Department later 
agreed that, for purposes of the Department’s section 401 review, the application would 
be deemed received on April 8, 2016, extending the deadline for a final decision on the 
section 401 certification to April 7, 2017.”64  While we do not opine here on the validity 
of that argument, we note that if New York DEC had applied in that proceeding the 
interpretation of section 401 that it offers here on rehearing, entering into such an 
agreement would be entirely unnecessary—New York DEC could simply have postponed 
the start of the one-year waiver period indefinitely by deeming the application 
incomplete.  We also note that New York DEC did not issue a notice of complete 
application to begin its public comment period until January 18, 2017,65 yet nevertheless 
felt obligated to act by April 7, 2017,—one year from the agreed upon “receipt” date—
when it denied National Fuel’s application. 

36. Regardless of the degree of deference that the courts may ultimately accord the 
Commission’s interpretation of section 401, the Commission is the proper agency to 
decide in the first instance whether New York DEC has waived its authority under 
section 401 of the CWA.  This much was confirmed by Millennium Pipeline Co. v. 
Seggos,66 where the D.C. Circuit, after finding that the court lacked jurisdiction to decide 
the waiver issue presented here,67 suggested an appropriate next step for Millennium 
would be to “present evidence of waiver directly to FERC to obtain the agency’s go-
ahead to begin construction.”68  If the Commission had no authority to decide whether 

                                              
64 Proof Brief for Respondents at 15, National Fuel Gas Supply Corp. v. Seggos, 

No. 17-1164 (2d Cir. Petition filed April 21, 2017).   

65 Id. at 18-19.   

66 860 F.3d 696. 

67 Id. at 698.  Specifically the D.C. Circuit held that it did not have jurisdiction to 
decide whether New York DEC had waived its section 401 authority because Millennium 
lacked standing.  The court found that Millennium had not suffered “injury in fact” 
because, given the CWA’s waiver provision, Millennium could not be injured by state 
agency delay.  See id.   

68 Id. at 700.  See also Keating v. FERC, 927 F.2d at 622 (“[T]he question before 
us focuses on FERC’s authority to decide whether the state’s purported revocation of its 
prior [section 401 water quality] certification satisfied the terms of section 401(a)(3) [of 
the CWA].  We have no doubt that the question posed is a matter of federal law, and that 
it is one for FERC to decide in the first instance.”). 
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waiver had occurred, the court surely would not have recommended that Millennium 
raise the issue before us.     

37. Moreover, unlike in previous CWA cases where courts have declined to give 
deference to the Commission’s interpretation of substantive provisions,69 the 
Commission indisputably has a central role in setting deadlines in NGA proceedings.  
The Energy Policy Act of 2005 (EPAct 2005),70 which amended the NGA, designates the 
Commission “as the lead agency for the purposes of coordinating all applicable Federal 
authorizations,”71 and declares that “[e]ach Federal and State agency considering an 
aspect of an application for Federal authorization shall cooperate with the Commission 
and comply with the deadlines established by the Commission.”72  While we recognize 
that EPAct 2005 does not supersede the waiver deadline established by the CWA,73 it 
does reinforce the Commission’s role in coordinating agency actions and in setting and 
enforcing deadlines under the NGA.  Courts have recognized that where “statutes are 
‘capable of co-existence,’ it becomes the duty of [the] court ‘to regard each as effective’ –
at least absent clear congressional intent to the contrary.”74  Arguably, allowing the 
Commission to provide a uniform interpretation of the waiver issue presented here is the 
precise scenario that Congress envisioned when it directed the Commission to set 
schedules and coordinate agency actions in accordance with federal law in EPAct 2005.      

                                              
69 See, e.g., Alabama Rivers Alliance v. FERC, 325 F.3d 290, 297 (D.C. Cir. 2003) 

(reviewing Commission’s interpretation of the word “discharge” in section 401(a)(1) of 
the CWA de novo because the Environmental Protection Agency is charged with 
administering that chapter of the CWA). 

70 Pub. L. No. 109–58, 119 Stat. 594 (2005). 

71 15 U.S.C. § 717n(b)(1) (2012). 

72 Id. § 717n(b)(2). 

73 EPAct 2005 directs the Commission, in establishing schedules for federal 
authorizations, to “comply with applicable schedules established by Federal law.”  Id. 
§ 717n(c)(1)(B).  

74 FTC v. Ken Roberts Co., 276 F.3d 583, 593 (D.C. Cir. 2001) (emphasis in 
original) (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974)). 
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38. As we explained in the Declaratory Order,75 section 401(a)(1) of the CWA is 
unambiguous.76  The plain meaning of “after receipt of request” is the day the agency 
receives a certification application, rather than when the agency considers the application 
to be complete.  New York DEC argues that this reasoning contradicts the Commission’s 
conclusion that section 401 is ambiguous because it “reads additional words into the 
statute by interpreting ‘request’ to mean ‘written certification application.’”77  But this 
argument ignores the rest of section 401, including the plain meaning of words like 
“application” and “receipt.”  The preceding sentence in section 401(a)(1) uses the phrase 
“applications for certification.”  Given the context, the word “application” is most 
reasonably interpreted as “a form used in making a request.”78  This meaning is further 
supported by the use of the word “receipt,” which is defined as “the act or process of 
receiving;”79 “receiving” is commonly understood as “to come into possession of.”80  
New York DEC says that “[n]obody contends that receipt of a verbal request for a  
[water quality certification] would trigger the waiver period, but that interpretation – 

                                              
75 Declaratory Order at P 13. 

76 See, e.g., North Carolina. v. FERC, 112 F.3d 1175, 1183-84 (D.C. Cir. 1997) 
(finding section 401(a)(1) “clear and unambiguous” and noting that “[o]nly after a 
request has been made can a state waive its certification right, and then only by refusing 
to respond to the request within a reasonable period of time.”). 

77 New York DEC Request for Rehearing at 6. 

78 Definition of Application, MERRIAM-WEBSTER.COM, 
https://www.merriamwebster.com/dictionary/application (last visited Nov. 9, 2017).  
Further, “request” is ordinarily understood to mean to ask, petition, or entreat.  Mallard v. 
U.S. Dist. Ct. for the S.D. of Iowa, 490 U.S. 296, 301 (1989).      

 
79 Definition of Receipt, MERRIAM-WEBSTER.COM, 

https://www.merriamwebster.com/dictionary/receipt (last visited Nov. 9, 2017).   
See also United States v. Ramos, 685 F.3d 120, 131 (2d Cir. 2012) (finding that courts 
have determined that the ordinary meaning of “receive” includes “to take possession  
or delivery of”) (citations omitted); United States v. Pruitt, 638 F.3d 763, 766  
(11th Cir. 2011) (noting that where the statute does not define terms like “receipt,” 
 courts have given the term its plain meaning and holding that the “ordinary meaning of 
‘receive’ is ‘to knowingly accept’ or ‘to take possession or delivery of’” (quoting 
Webster’s Third New International Dictionary: Unabridged 1894 (1993)). 

80 Definition of Receiving, MERRIAM-WEBSTER.COM, 
https://www.merriamwebster.com/dictionary/receiving (last visited Nov. 9, 2017).  
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however unreasonable – is not ruled out by FERC’s arbitrary interpretation of the term 
‘request.’”81  To construe section 401 as requiring anything other than a written 
application is unreasonable because it requires reading ambiguity into the statute.  
Determining whether the plain meaning of the statutory text resolves a dispute over 
statutory interpretation includes consideration of “the particular statutory language at 
issue, as well as the language and design of the statute as a whole;”82 it does not involve 
assigning unreasonable explanations and reading in isolation each individual word in the 
statute.  

39. New York DEC cites AES Sparrow to support its assertion that section 401(a)(1) 
is ambiguous on what triggers the waiver period.  While the Fourth Circuit did find that 
the CWA “is ambiguous on the issue” of “whether an invalid as opposed to only a valid 
request for a water quality certification will trigger” the one-year waiver period,83  
other courts have found the waiver language to be unambiguous.  In upholding the 
Commission’s interpretive rule in hydroelectric proceedings, which makes clear that 
receipt of a certification application is the triggering event for the one-year period under 
section 401(a)(1) of the CWA,84 the D.C. Circuit stated:  “In imposing a one-year time 
limit on States to ‘act,’ Congress plainly intended to limit the amount of time that a State 
could delay a federal licensing proceeding without making a decision on the certification 
request.  This is clear from the plain text.”85  The United States Court of Appeals for the 
Ninth Circuit similarly found that the Commission’s “rulemaking was fully consistent 
with the letter and intent of 401(a)(1) of the CWA.”86    

40. We disagree with the policy arguments offered by both New York DEC and the 
Petitioners.  As we explained in the Declaratory Order, the Commission’s interpretation 
of section 401 does not leave a state water quality certifying agency without remedy 
because it can deny an incomplete application.  Indeed, New York DEC stated that it 

                                              
81 New York DEC Request for Rehearing at 6.   

82 S. California Edison Co. v. FERC, 195 F.3d 17, 23 (D.C. Cir. 1999). 

83 AES Sparrows, 589 F.3d at 729. 

84 33 U.S.C. § 1341(a)(1) (2012). 

85 Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011). 

86 State of California ex. rel. State Water Resources Control Bd. v. FERC, 
966 F.2d 1541, 1553-54 (9th Cir. 1992) (California v. FERC) (discussing the 
Commission’s rulemaking in which the Commission made clear that receipt of  
section 401 application triggers the one-year waiver period). 
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would have done just this if Constitution had refused to withdrawal and resubmit its 
“incomplete” application.87  Our interpretation ensures that an applicant has recourse 
within one year of submitting a certification application because the applicant can 
challenge the state agency’s denial in court.  Under New York DEC’s reading of the 
statute, a state agency can request supplemental information over an indefinite period of 
time, holding both the applicant and the effectiveness of the Commission’s authorizations 
in limbo.  Congress surely did not intend to allow this practice when it enacted the waiver 
provision to “ensure that sheer inactivity by the States . . . will not frustrate the federal 
application.”88 

41. With respect to hydropower projects, since 1987 the Commission has consistently 
determined, both by regulation and in our orders on proposed projects,  
that “one year after the date the certifying agency receive[s] a written request for 
certification” is the appropriate interpretation of section 401.89  For many of the same 
reasons that supported the Commission’s adoption of this interpretation in hydroelectric 
proceedings, using the receipt date as the triggering date for the one-year period in gas 
proceedings provides substantial benefits.90  First, our interpretation avoids the difficulty 

                                              
87 See supra text accompanying note 58. 

88 Clean Water Act 1970 Amendments Conference Report, H.R. Conf. Rep. 91- 
940 (1970), reprinted in 1970 U.S.C.C.A.N 2691, 2741. 
 

89 18 C.F.R. § 4.34(b)(5)(iii) (2017).  See also California v. FERC, 966 F.2d 1541 
(affirming Commission finding of waiver based on state failure to act within one year of 
receipt of certification request).  While there is no comparable regulation for NGA 
proceedings, the Commission has formally clarified that the term “receipt” as used in its 
regulation governing notification of an agency’s receipt of a request for a federal 
authorization (i.e., permits, etc.) required for a natural gas infrastructure project, 18 
C.F.R. 385.2013(a), means the day that a request for a federal authorization is submitted 
to an agency, not the day an agency takes official notice that a complete application has 
been received and is ready for processing.  Regulations Implementing the Energy Policy 
Act of 2005; Coordinating the Processing of Federal Authorizations for Applications 
Under Sections 3 and 7 of the Natural Gas Act and Maintaining a Complete 
Consolidated Record, Order No. 687, FERC Stats. & Regs. ¶ 31,232, at P 23 (2006) 
(cross-referenced at 117 FERC 61,076) (Final Rule). 

90 See discussions of waiver in Hydroelectric Licensing Under the Federal Power 
Act, Order No. 2002, FERC Stats. & Regs. ¶ 31,150, at P 265 (2003) (cross-referenced at 
104 FERC ¶ 61,109 (2003); Regulations Governing Submittal of Proposed Hydropower 
License Conditions and other Matters, Order No. 533, FERC Stats. & Regs. ¶ 30,921 
(cross-referenced at 55 FERC ¶ 61,193 (1991)), order on reh’g, FERC Stats. & Regs.  
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of having to ascertain and construe the requirements of numerous divergent state  
statutes and regulations, providing clarity and certainty to all parties.91  Second, the 
Commission’s reading of section 401 does not infringe on states’ authority to fashion 
procedural regulations they deem appropriate or, if necessary, to deny applications for 
failure to meet such regulations.92  Rather, it provides the maximum allowable time 
prescribed by the CWA.  Finally, the Commission has concluded that the public interest 
is best served by avoiding undue delay associated with open-ended certification 
deadlines.93  Moreover, while the Commission has not had as much cause to deal with the 
waiver issue with respect to natural gas pipeline cases as it has with hydropower cases, it 
has clearly held, in two pipeline cases, that a state’s one-year review period begins with 
receipt of an application, not when a state considers an application to be complete.94      

                                              
¶ 30,932, at 30,343-47 (1991); Waiver of the Water Quality Certification Requirements of 
Section 401(a)(1) of the Clean Water Act, Order No. 464, FERC Stats. & Regs. ¶ 30,730 
(1987). 

91 See Order No. 533, FERC Stats. & Regs. ¶ 30,932 (“The Commission’s 
experience has been that it is sometimes far from clear what the applicable law governing 
filings is.  It is much easier and more predictable for the Commission and all parties 
concerned to determine when an application for water quality certification is actually 
filed with a state agency and commence the running of the one-year waiver period from 
that date, instead of the date when an application is accepted for filing in accordance with 
state law.”).  See also Order No. 2002, FERC Stats. & Regs. ¶ 31,150 at P 265 (declining 
to adopt commenters’ recommendation that the one-year waiver period begin when the 
state certifying agency deems application complete because that practice was found to be 
unduly burdensome). 

92 See Order No. 533, FERC Stats. & Regs. ¶ 30,932. 

93 See, e.g., Order No. 464, FERC Stats. & Regs. ¶ 30,730 (“This decision is based 
on the Commission’s conclusion that giving the certifying agencies the maximum period 
allowed by the CWA will not unduly delay Commission processing of license 
applications and that a major objective of the rule—obtaining early certainty as to when 
certification would be deemed waived and avoiding open-ended certification deadlines—
has been achieved by revising the date from which the waiver period is calculated.”). 

94 See AES Sparrows Point LNG, LLC, 129 FERC ¶ 61,245, at P 63 (2009), order 
vacating certificate, 145 FERC ¶ 61,113 (2013) (Commission order vacating certificate 
because applicant decided not to construct LNG terminal and pipeline facilities); and 
Georgia Strait Crossing Pipeline, 107 FERC ¶ 61,065 at P 7 (2004), order on 
clarification and reh’g, 108 FERC ¶ 61,053 (2004).  
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42. The argument that denying incomplete applications would unnecessarily limit the 
New York DEC’s options, be inefficient, and penalize both the state and the applicant by 
foreclosing the opportunity to work cooperatively on the incomplete application is 
unpersuasive.95  Denying an incomplete application does not prevent the state from 
working with an applicant; a denial can be issued without prejudice to an applicant’s 
refiling in accordance with the state agency’s requirements.  The Commission’s 
interpretation of section 401 does not “incentivize pipelines applicants, like Millennium 
here, to provide little or no information or explanation in its application materials and to 
drag out the process to deprive the permitting agency with needed record evidence upon 
which it would nonetheless have to act.”96  Providing insufficient information or 
explanation to the state agency would place an applicant at serious risk of having its 
application denied on the basis of failing to provide necessary information, a conclusion 
that—assuming that the requested material was truly necessary to support a state 
decision—likely would prove difficult to challenge on appeal.  Nor does the 
Commission’s holding “simply nullify” the state permitting process.  Holding an agency 
to a statutorily-imposed deadline in no way nullifies the state’s authority to act in a timely 
manner. 

43. For the foregoing reasons the Commission denies rehearing and affirms that under 
section 401(a)(1) of the CWA, an agency waives its authority to act on an application for 
a water quality certification if the agency fails to act within one year after the date the 
certifying agency receives a request for certification. 

C. Other Issues Raised by Petitioners 

44. In addition to the section 401 water quality certification arguments, Petitioners 
also allege that the Commission:  (1) lacked jurisdiction under the NGA to approve the 
Valley Lateral Project; (2) violated the CWA by issuing the Certificate Order prior to 
New York DEC issuing a water quality certification; (3) failed to properly evaluate no 
action and colocation alternatives; (4) failed to assess the risks of Millennium’s proposed 
wetland mitigation by HDD, including neglecting to investigate the subsurface 
geotechnical challenges or the risk management strategy in the event of drilling failures; 
(5) unlawfully segmented its environmental reviews under the National Environmental 
Policy Act, thereby denying Petitioners due process; and (6) violated the Endangered 
Species Act (ESA) by issuing the Certificate Order and Declaratory Order. 

  

                                              
95 New York DEC Request for Rehearing at 5. 

96 Petitioners Request for Rehearing at 22-23. 
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45. These arguments constitute a collateral attack on the Certificate Order because 
they challenge the Commission’s findings regarding potential environmental impacts, 
safety risks, and other issues that were addressed in the EA97 and Certificate Order.98  
The statutory deadline for requesting rehearing of the Certificate Order was December 9, 
2016.99  Accordingly, we need not address these arguments here.  We also note that, with 
the exception of the argument that the Commission violated the CWA by issuing the 
Certificate Order before New York DEC issued a water quality certification, each of 
these arguments were raised on rehearing in response to the Certificate Order, and they 
will be addressed by the Commission in a separate order.  However, this is not the proper 
forum to re-litigate issues disposed of by the Certificate Order.100 

46. With respect to the assertion that the Commission’s Certificate Order violated the 
CWA because the New York DEC had not yet issued a water quality certification, the 
D.C. Circuit has held that issuing a certificate order conditioned on obtaining a  
section 401 certification is permissible.101  The Commission’s finding of waiver in this 
proceeding is consistent with the CWA and does not change the validity of issuing a 
conditional certificate order. 

                                              
97 May 9, 2016 EA.  For discussion of no-action alternative, see 112; for 

alternatives generally, 112-124; for wetlands, 44-48; for threatened and endangered 
species, 60-65; and for discussion of HDD technique, including risk-management, 17-19 
and Millennium’s HDD Plan. 

98 Certificate Order, 157 FERC ¶ 61,096.  For discussion of jurisdiction, see 
PP 14-23; for segmentation, PP 56-61; for ESA, PP 87-99; and for alternatives, P 48. 

99 See 15 U.S.C. § 717r(a). 

100 See, e.g., Arlington Storage Company, LLC, 151 FERC ¶ 61,160, at P 20 
(2015). 

101 Delaware Riverkeeper Network v. FERC, 857 F.3d 388, 397-399 (D.C. Cir. 
2017) (“The plain text of the Clean Water Act does not appear to prohibit the kind of 
conditional certificate the Commission issued here. On its face, section 401(a)(1) does 
not prohibit all “license[s] or permit[s]” issued without state certification, only those that 
allow the licensee or permittee “to conduct any activity ... which may result in any 
discharge into the navigable waters.” (quoting Gunpowder Riverkeeper v. FERC, 807 
F.3d 267, 279 (D.C. Cir. 2015) (Rogers, dissenting in part and concurring in the 
judgment))).  See also Myersville Citizens for a Rural Community, Inc. v. FERC, 783 
F.3d 1301, 1320-21 (D.C. Cir. 2015) (upholding the Commission’s conditional approval 
of a natural gas project where certificate of public convenience and necessity was 
conditioned on applicant obtaining Clean Air Act permit from the state). 
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The Commission orders: 

(A) The New York State Department of Environmental Conservation’s  
October 13, 2017 request for rehearing and stay of the Commission’s September 15, 2017 
Declaratory Order is denied. 
 

(B) The New York State Department of Environmental Conservation’s  
October 30, 2017 request for stay of the Commission’s October 27, 2017 Notice to 
Proceed with Construction is denied. 
 

(C) The request for rehearing and rescission filed jointly by Sarah E. Burns and 
Amanda King, Melody Brunn and the Brunn Estate, and Pramila Malick on October 16, 
2017, is denied. 
 
By the Commission. 
 
( S E A L ) 
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 
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INTRODUCTION  

In its October 30 Petition for A Writ of Prohibition (Petition) and its 

November 17 Emergency Motion for Stay (Motion), the New York State 

Department of Environmental Conservation (Department) asks this Court to stay 

construction by the Millennium Pipeline Company (Millennium) of its Valley 

Lateral project (Project), which the Federal Energy Regulatory Commission 

(Commission) has found to be in the public interest.  As the Department 

acknowledges that its Petition is now moot,1 this Response addresses the 

arguments in the Motion requesting that construction be stayed pending appellate 

review of Millennium Pipeline Company, L.L.C., 160 FERC ¶ 61,065 (Sept. 15, 

2017) (Waiver Order) (Exhibit A to the Declaration of Sita Crounse in Support of 

Petitioner’s Emergency Motion for a Stay (Crounse Exh.)), reh’g denied, 161 

FERC ¶ 61,186 (Nov. 15, 2017) (Waiver Rehearing Order) (Crounse Exh. B).   

In the Waiver Orders, the Commission found that the Department waived its 

authority under Section 401 of the Clean Water Act, 33 U.S.C. § 1341(a)(1), with 

regard to the Project.  Section 401 provides that a state waives its authority if it 

does not “act on a request for certification” within one year “after receipt of such 

request.”  Here, the Department received Millennium’s 1200-page application for 

                                              
1 See Petitioner’s November 16 Response to Emergency Motion to Dismiss 

or Deny Petition for Writ of Prohibition at 3 (“the Department’s Emergency 
Petition has been overtaken by events”).    
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water quality certification on November 23, 2015, but did not deny the application 

until August 30, 2017, well outside the one-year limitation. 

The Department has failed to demonstrate the extraordinary circumstances 

required for this Court to stay pipeline construction.  The Department is not likely 

to succeed on its claim that it can toll the statutory one-year limitation period until 

it deems a request for certification to be “complete,” Motion at 18, when the plain 

language of the statute confers no such authority.  Nor can the Department 

demonstrate actual or imminent irreparable injury from environmental harm it 

speculates “could” occur during appellate review, see Motion at 15, when, as a 

result of an extensive environmental review of the Project in which the Department 

participated, the Commission has imposed mandatory mitigation measures to 

protect against any significant environmental damage.    

To the contrary, this Court and others consistently have declined to halt 

Commission-authorized pipeline construction prior to judicial review on the merits 

based upon purported environmental injury.  In the past six years, courts have 

denied all 16 emergency requests to interfere with the effectiveness of Commission 

natural gas certificate orders, including three filed in this Court:  

 Catskill Mountainkeeper v. FERC, No. 16-345 (2d Cir. Feb. 24, 2016) 
(denying stay of pipeline construction);  
 

 In re Stop the Pipeline, No. 15-926 (2d Cir. Apr. 21, 2015) (denying 
petition for mandamus); and 
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 Coalition for Responsible Growth & Res. Conservation v. FERC, No. 12-
566 (2d Cir. Feb. 28, 2012) (denying stay of tree clearing for pipeline 
construction). 2  

 
The Department has presented no legitimate reason why this Court should 

reach any different decision here. 

BACKGROUND 

I. THE COMMISSION’S CERTIFICATE ORDERS 

  This case concerns the Commission’s authorization for Millennium to 

construct the Project, based on the Commission’s finding that Project is consistent 

with the “public convenience and necessity” under section 7(c) of the Natural Gas 

Act, 15 U.S.C. § 717f(c).  See Millennium Pipeline Co. L.L.C., 157 FERC ¶ 61,096 

P 1 (Nov. 9, 2016) (Certificate Order) (Crounse Exh. F), on reh’g, 161 FERC 

¶ 61,194 (Nov. 16, 2017) (Certificate Rehearing Order) (Crounse Exh. N).  The 
                                              

2  The other thirteen cases denying stays of (or otherwise interfering with) 
FERC natural gas infrastructure orders are:  Allegheny Defense Project v. FERC, 
No. 17-1098 (D.C. Cir. Nov. 8, 2017); Adorers of the Blood of Christ v. FERC, 
5:17-cv-3163 (E.D. Pa. Sept. 28, 2017), on appeal, No. 17-3163 (3d Cir. Oct. 13, 
2017); Sierra Club v. FERC, No. 16-1329 (D.C. Cir. Nov. 17, 2016); City of 
Boston v. FERC, No. 16-1081 (D.C. Cir. Oct. 28, 2016); In re Clean Air Council, 
No. 15-2940 (3d Cir. Dec. 8, 2015); Town of Dedham v. FERC, 2015 WL 
4274884, No. 1:15-cv-12352 (D. Mass. July 15, 2015); EarthReports, Inc. v. 
FERC, No. 15-1127 (D.C. Cir. June 12, 2015); In re Del. Riverkeeper Network, 
No. 15-1052 (D.C. Cir. Mar. 19, 2015); Minisink Residents for Envt’l Pres. and 
Safety v. FERC, No. 12-1481 (D.C. Cir. Mar. 5, 2013); Feighner v. FERC, No. 13-
1016 (D.C. Cir. Feb. 9, 2013); Del. Riverkeeper Network v. FERC, No. 13-1015 
(D.C. Cir. Feb. 6, 2013); In re Minisink Residents for Envt’l Pres. and Safety, No. 
12-1390 (D.C. Cir. Oct. 11, 2012); and Summit Lake Paiute Indian Tribe and 
Defenders of Wildlife v. FERC, Nos. 10-1389 & 10-1407 (D.C. Cir. Jan. 28, 2011 
& Feb. 22, 2011). 
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Project is composed of 7.8 miles of pipeline and related facilities in Orange 

County, New York, designed to deliver natural gas to a new natural gas-fueled 

generator, the Valley Energy Center.   

 In granting the certificate, the Commission balanced the public benefits of 

the Project against the potential adverse consequences.  See Certificate Rehearing 

Order P 19, Crounse Exh. N.  The Commission found a strong need for the Project 

because the Project’s capacity was fully subscribed by the developer of the Valley 

Energy Center, CVP Valley LLC.  Id.  The Commission further found that the 

benefits of serving this demand outweighed the minimal adverse consequences, 

which largely would be mitigated by the extensive environmental and operating 

conditions required in the Certificate Order.  Id.  Those conditions included the 

requirement that Millennium document that it had received all required federal 

authorizations or “evidence of waiver thereof,” including a water quality 

certification under the Clean Water Act.  Certificate Order at App. B, 

Environmental Condition 9, Crounse Exh. F.  The Commission determined that the 

Project, constructed and operated in accordance with these conditions, would not 

significantly affect the quality of the human environment.  Id. P 133.   

In the Certificate Rehearing Order, the Commission denied timely-filed 

requests for rehearing of the Certificate Order filed by other parties, and dismissed 
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the Department’s late-filed request for rehearing as jurisdictionally barred.  See 

Certificate Rehearing Order PP 1, 10-14, Crounse Exh. N. 

II. THE DEPARTMENT’S WATER QUALITY CERTIFICATION 
PROCEEDING  

 
Because the Project would traverse several streams in southern New York, 

Millennium was required to apply to the Department for a Water Quality 

Certificate under the Clean Water Act.  Millennium Pipeline Co., L.L.C. v. Seggos, 

860 F.3d 696, 698 (D.C. Cir. 2017).  Under the certificate conditions, Millennium 

could commence Project construction only if the Department either granted 

certification or waived the certification requirement by failing to act within one 

year of a “‘request for certification.’”  Id. (quoting 33 U.S.C. § 1341(a)(1)).  

The Department received Millennium’s 1200-page application for a Water 

Quality Certificate on November 23, 2015.  See Crounse Exh. H at 1.  On 

December 7, 2015, the Department issued a Notice deeming Millennium’s 

application incomplete pending issuance of the Commission’s Environmental 

Assessment.  Id.  Following the May 9, 2016 issuance of the Environmental 

Assessment, the Department issued a Second Notice of Incomplete Application, 

raising additional issues.  Id.  On August 16 and 31, 2016, Millennium provided a 

response and a supplemental response to the second Notice.  Id. at 2.  In a 

November 18, 2016 letter -- while acknowledging that Millennium had fully 

responded to the second Notice of Incomplete Application -- the Department stated 
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that it would “continue its review of the Application, as supplemented, to 

determine if a valid request for a [Water Quality Certificate] had been submitted.”  

Id.  “Regardless of any such determination,” the Department stated that it had, “at a 

minimum, until August 30, 2017 to either approve or deny the application.”  Id. 

Millennium then petitioned the D.C. Circuit to compel the Department to act 

on the certification application.  Millennium Pipeline Co., 860 F.3d at 699.  On 

June 23, 2017, the D.C. Circuit dismissed the petition, finding that Millennium was 

not aggrieved by the Department’s delay because any unlawful delay would trigger 

the waiver provisions of the Clean Water Act and permit construction to go 

forward without state certification.  Id. at 700.  Millennium’s remedy for the delay 

was to present evidence of waiver to the Commission.  Id. at 701. 

Accordingly, on July 21, 2017, Millennium requested that the Commission 

issue a Notice to Proceed with construction.  See Crounse Exh. K at 1.  On August 

30, 2017, the Department denied Millennium’s water certification application.  

Crounse Exh. I.  On September 15, 2017, the Commission found that the 

Department’s delay constituted waiver of the Department’s authority under the 

Clean Water Act, Crounse Exh. A, and on October 27, 2017, the Commission 

issued the Notice to Proceed with Construction.  Crounse Exh. K.  On November 

15, 2017, the Commission denied the Department’s request for rehearing of that 

waiver determination.  Waiver Rehearing Order P 3, Crounse Exh. B.                       
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ARGUMENT 
 

 In its Motion, the Department has failed to justify staying pipeline 

construction pending appellate review.  An injunction is an extraordinary remedy 

never awarded as a right.  Munaf v. Geren, 553 U.S. 674, 691 (2008); UBS Fin. 

Serv. v. W. Va. Univ. Hosps., Inc., 660 F.3d 643 (2d Cir. 2011); Thapa v. Gonzales, 

460 F.3d 323 (2d Cir. 2006).  When considering whether to grant such 

extraordinary relief, the Court balances four factors:  “(1) whether the stay 

applicant has made a strong showing that it is likely to succeed on the merits; 

(2) whether the applicant will be irreparably injured absent a stay; (3) whether 

issuance of the stay will substantially injure the other parties interested in the 

proceeding; and (4) where the public interest lies.”  In re World Trade Ctr. 

Disaster Site Litig. v. City of New York, 503 F.3d 167, 170 (2d Cir. 2007).     

The Commission’s reasonable application of governing statutory language 

makes success on the merits unlikely.  Given the numerous mandatory mitigation 

measures, the Department’s alleged environmental harms are neither substantial 

nor irreparable.  Last, the significant public interest in the new gas supply and the 

detriment to parties in need of such supply weigh strongly against a stay. 

I. THE DEPARTMENT HAS NOT SHOWN A LIKELIHOOD OF 
SUCCESS ON THE MERITS. 

 
The Department has not demonstrated likelihood of success on its claim that 

its own determination of whether a “request for certification” is “complete” 
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permits it to toll the one-year limitation under section 401 of the Clean Water Act.  

The Department must make a “strong showing” that it is likely to succeed on the 

merits.  In re World Trade Ctr., 503 F.3d at 170; see also No Spray Coal., Inc. v. 

City of New York, 252 F.3d 148, 150 (2d Cir. 2001) (rigorous likelihood of success 

on the merits standard applicable to agency action taken in the public interest 

pursuant to statutory scheme).  Absent such a showing, this Court has denied 

injunctive relief, even in the presence of irreparable injury.  See, e.g., N.Y. City 

Envtl. Justice All. v. Giuliani, 214 F.3d 65, 68 (2d Cir. 2000).      

The Clean Water Act provides that “‘[i]f the State, interstate agency, or 

Administrator, as the case may be, fails or refuses to act on a request for 

certification, within a reasonable period of time (which shall not exceed one year) 

after receipt of such request, the certification requirements of this subsection shall 

be waived with respect to such Federal application.”  33 U.S.C. § 1341(a)(1).  

Here, the Department received Millennium’s 1200-page certification application 

on November 23, 2015, but did not deny the application until August 30, 2017.  

Waiver Order PP 5 & n.5, 10 & n.13, Crounse Exh. A.  In the Department’s view, 

the one-year decision period did not commence until the Department received what 

it deemed to be a “complete” application.  Motion at 18.   

As the Commission determined, however, under the plain meaning of the 

statutory phrase “receipt of such request,” the one-year period began the day the 
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Department received Millennium’s certificate application, November 23, 2015, 

rather than when the Department deemed that application to be complete.  Waiver 

Order P 13, Crounse Exh. A; Waiver Rehearing Order P 38, Crounse Exh. B.  

Receipt ordinarily refers to taking possession or delivery, see United States v. 

Ramos, 685 F.3d 120, 131 (2d Cir. 2012), and request means to ask, petition or 

entreat.  Mallard v. U.S. Dist. Ct. for the S.D. of Iowa, 490 U.S. 296, 301 (1989).  

See Waiver Order P 13, Crounse Exh. A; Waiver Rehearing Order P 38, Crounse 

Exh. B.  See generally, e.g., Greenery Rehab. Grp., Inc. v. Hammon, 150 F.3d 226, 

231 (2d Cir. 1998) (“If the statutory terms are unambiguous, our review generally 

ends and the statute is construed according to the plain meaning of its words.”).  

Other courts have found the same waiver language unambiguous.  In 1987, 

the Commission revised its hydropower licensing regulations to provide that the 

one-year period commences when the certifying agency receives a written request 

for certification, rather than when that agency finds the application acceptable for 

processing.  Waiver Order P 16, Crounse Exh. A (citing 18 C.F.R. 

§ 4.34(b)(5)(iii)).3  The Ninth Circuit held that the new regulation was “fully 

                                              
3 There is no comparable regulation for Natural Gas Act certificate 

proceedings but the Commission has held in natural gas cases that the one-year 
period begins on the day the certifying agency receives a certification application.  
Waiver Order P 15, Crounse Exh. A.  See Georgia Strait Crossing Pipeline LP, 
107 FERC ¶ 61,065 P 7, on reh’g, 108 FERC ¶ 61,053 (2004); AES Sparrows 
Point LNG, LLC, 129 FERC ¶ 61,245 PP 61-63 (2009).  Further, the Commission 
has formally clarified that the term “receipt” as used in its regulation governing 
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consistent with the letter and the intent of [section] 401(a)(1) of the [Clean Water 

Act].”  State of Cal. ex rel. State Water Resources Control Bd. v. FERC, 966 F.2d 

1541, 1554 (9th Cir. 1992).  See Waiver Order P 16 & n.31, Crounse Exh. A; 

Waiver Rehearing Order P 39 & n.86, Crounse Exh. B (citing State of Cal.).   

Similarly, the D.C. Circuit has recognized that, “[i]n imposing a one-year 

time limit on States to ‘act,’ Congress plainly intended to limit the amount of time 

that a State could delay a federal licensing proceeding without making a decision 

on the certification request.  This is clear from the plain text.”  Alcoa Power 

Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011).  See also id. at 966 

(for certification application filed on May 8, 2008, the one-year period expired on 

May 7, 2009, notwithstanding intervening public hearing and hearing officer 

report).  See also, e.g., Puerto Rico Sun Oil Co. v. EPA, 8 F.3d 73, 80 (1st Cir. 

1993) (finding that “[t]he Clean Water Act required [the state] to provide its 

certificate, or announce a decision not to certify, within a reasonable time not to 

exceed one year after the application”).   

In contrast, the Department’s interpretation requires adding the term 

“complete” to the statutory language.  See, e.g., Alcoa, 643 F.3d at 974 (rejecting 

                                                                                                                                                  
notification of an agency’s receipt of a request for a federal authorization required 
for a natural gas infrastructure project, 18 C.F.R. § 385.2013(a), means the day that 
a request for a federal authorization is submitted to an agency, not the day an 
agency takes official notice that a complete application has been received.  Waiver 
Rehearing Order P 41 n.89, Crounse Exh. B (citing FERC regulations). 
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statutory interpretation of section 401 of the Clean Water Act that “would require 

adding terms to the statute that Congress has not included”); Prudential S.S. Corp. 

v. U.S., 220 F.2d 655, 657 (2d Cir. 1955) (“As the words of the section are plain, 

we are not at liberty to add or alter them to effect a purpose which does not appear 

on its face or from its legislative history”).  For example, in the Clean Air Act, 42 

U.S.C. § 7661b(c), Congress required that the relevant permitting authority 

approve or disapprove “a completed application” within “18 months after the date 

of receipt thereof.”  See, e.g., Tenn. Gas Pipeline Co., LLC v. Paul, 692 Fed. Appx. 

3, 4-5 (D.C. Cir. 2017) (addressing what constitutes a “completed application” 

under the Clean Air Act).  No similar modifier in section 401 of the Clean Water 

Act requires a “complete” request for certification.    

The Department points to AES Sparrows Point LNG, LLC v. Wilson, 589 

F.3d 721 (4th Cir. 2009), Motion at 20, but that case concerned a request for a 

water quality certification in connection with an Army Corps of Engineers dredge 

and fill permit under section 404 of the Clean Water Act, 33 U.S.C. § 1344.  The 

court in AES found that a request for certification must be “valid” to commence the 

one-year limitation period, based upon a Corps regulation providing that, in 

determining whether waiver has occurred, the district engineer “will verify that the 

certifying agency has received a valid request for certification.”  See 589 F.3d at 

729 (quoting 33 C.F.R. 325.2(b)(1)(ii)).  Here, in contrast, Millennium was not 
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required to obtain a dredge and fill permit, and the referenced regulation of the 

Corps of Engineers is inapplicable.  See Waiver Order P 15 n.25, Crounse Exh. A; 

Waiver Rehearing Order P 31, Crounse Exh. B.  Indeed, the Corps has confirmed 

by letter that it takes no position on the statutory construction issue presented here, 

and that it will “‘abide by whatever final determination the Federal Courts make in 

this case.’”  Waiver Rehearing Order P 31 & n.54, Crounse Exh. B (quoting Corps 

October 16, 2017 letter).               

Further, although the Department claims deference for its statutory 

interpretation, Motion at 18, citing AES, 589 F.3d at 730; Ala. Rivers Alliance v. 

FERC, 325 F.3d 290, 297 (D.C. Cir. 2003), those citations stand for the 

proposition that the Environmental Protection Agency administers the Clean Water 

Act and receives deference for its interpretation, not the Department.  See also, 

e.g., Alcoa, 643 F.3d at 972 (the Commission receives no deference for interpreting 

the Clean Water Act, which is administered by the Environmental Protection 

Agency).  Rather, as this Court recognized in Turner v. Perales, 869 F.2d 140, 141 

(2d Cir. 1989), this Court reviews de novo a state’s interpretation of a federal 

statute that is not approved by a federal agency.  Waiver Rehearing Order P 27, 

Crounse Exh. B.  See also, e.g., Perry v. Dowling, 95 F.3d 231, 236 (2d Cir. 1996) 

(“When the federal-statute interpretation is that of a state agency and ‘no federal 

agency is involved,’ deference is not appropriate.”) (quoting Turner, 869 F.2d at 
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141).  At the same time, courts have held that the Commission is required to make 

certain inquiries under section 401 (see City of Tacoma v. FERC, 460 F.3d 53, 68 

(D.C. Cir. 2006) (Commission must confirm state compliance with section 401 

notice requirements); Keating v. FERC, 927 F.2d 616, 625 (D.C. Cir. 1991) 

(Commission must determine effectiveness of state revocation of certification)), 

such that the Commission’s interpretation here may warrant some enhanced degree 

of consideration by the court.  See Waiver Rehearing Order P 32, Crounse Exh. B.   

The Commission’s interpretation is, moreover, consistent with 

Congressional intent.  Waiver Order P 16, Crounse Exh. A; Waiver Rehearing 

Order P 40, Crounse Exh. B.  See McCarthy v. Bronson, 500 U.S. 136, 139 (1991) 

(in determining the meaning of a statute, the Court looks “‘not only to the 

particular statutory language, but to the design of the statute as a whole and to its 

object and policy’”) (quoting Crandon v. U.S., 494 U.S. 152, 158 (1990)).  As the 

D.C. Circuit has recognized, “the Conference Report on Section 401 states that the 

time limitation was meant to ensure that ‘sheer inactivity by the State . . . will not 

frustrate the Federal application.’”  Alcoa, 643 F.3d at 972 (quoting H.R. Rep. 91-

940 at 56 (1970), reprinted in 1970 U.S.C.C.A.N. 2691, 2741).  “Such frustration 

would occur if the State’s inaction, or incomplete action, were to cause the federal 

agency to delay its licensing proceeding.”  Id.  The Department’s interpretation 

would permit a state agency to request supplemental information over an indefinite 
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period of time, “holding both the applicant and the Commission proceeding in 

limbo.”  Waiver Rehearing Order P 40, Crounse Exh. B.  See also, e.g., 

Millennium Pipeline, 860 F.3d at 698 (“To prevent state agencies from indefinitely 

delaying issuance of a federal permit, Congress gave States only one year to act on 

a ‘request for certification’ under the Clean Water Act.”).  This Court has 

recognized that, even if the statute is ambiguous, the Court can “look to legislative 

history as a means of determining Congressional intent.”  Freier v. Westinghouse 

Elec. Corp., 303 F.3d 176, 197 (2d Cir. 2002).     

Nor is the Department prejudiced by the Commission’s interpretation.  

Waiver Rehearing Order P 42, Crounse Exh. B.  The Commission’s interpretation 

of section 401 does not permit applicants to force an agency into a premature 

decision by delaying submission of supplemental materials.  See Motion at 19.  

States remain free to fashion procedural regulations they deem appropriate and to 

deny applications for failure to meet such regulations.  Waiver Rehearing Order 

PP 41-42, Crounse Exh. B.  Denying an incomplete application does not prevent 

the state from working with an applicant, see Motion at 23; a denial can be issued 

without prejudice to an applicant’s refiling in accordance with the state’s 

requirements.  Waiver Rehearing Order P 42, Crounse Exh. B.  Rather, the 

Commission has found that using the receipt date as the triggering date for the one-

year period is in the public interest, providing all parties certainty regarding the 
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one-year limitation period, and avoiding undue delay associated with open-ended 

certification deadlines.  Waiver Rehearing Order P 41, Crounse Exh. B. 

II. THE ALLEGED HARM IS NEITHER SUBSTANTIAL NOR 
IRREPARABLE 

  
The Department must demonstrate “an injury that is neither remote nor 

speculative, but actual and imminent.”  Rodriguez v. DeBuono, 175 F.3d 227, 234 

(2d Cir. 1999) (quoting Shapiro v. Cadman Towers, Inc., 51 F.3d 328, 332 (2d Cir. 

1995)).  “Irreparable harm is ‘the single most important prerequisite for the 

issuance of a preliminary injunction.’”  Id. at 233-34 (quoting Bell & Howell: 

Mamiya Co. v. Masel Supply Co., 719 F.2d 42, 45 (2d Cir. 1983)).    

Where, as here, an environmental harm is alleged, this Court has held that 

“broader injunctive relief is appropriate, of course, where substantial danger to the 

environment . . . is established.”  Town of Huntington v. Marsh, 884 F.2d 648, 653 

(2d Cir. 1989) (vacating injunction for plaintiff’s failure to establish actual or 

threatened injury).  Thus, the Department bears the burden to establish that Project 

construction will substantially endanger the environment.  See id. at 654.  As 

evidenced by the Environmental Assessment, Crounse Exh. D, Millennium’s 

Project, as conditioned by the Certificate Order, poses no such threat.     

 The alleged injury – harm to the water quality of streams and wetlands that 

construction “could cause” (Motion at 15) – is speculative and unsupported by the 

record.  To the contrary, based on the analysis in the Environmental Assessment, 
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the Commission determined that the Valley Lateral Project, if constructed and 

operated in accordance with the conditions imposed in the Certificate Order, would 

not significantly affect the quality of the human environment.  Waiver Rehearing 

Order P 19, Crounse Exh. B (citing Certificate Order P 133, Crounse Exh. F).  The 

Project pipeline route and construction procedures were modified to avoid or 

minimize impacts on sensitive resources and reduce engineering concerns.  

Certificate Order P 48, Crounse Exh. F.  The Project crosses four different creeks 

or their tributaries – none of which is designated as a “High Quality” or 

“Exceptional Value” waterbody – for a total of 12 crossings.  Environmental 

Assessment at 39 and Appendix D-1, Crounse Exh. D (no rivers or other major 

waterbodies are crossed).  To minimize impacts on the affected creeks, Millennium 

is using the horizontal directional drilling method at 8 of the 12 waterbody 

crossings.  Environmental Assessment at Appendix D-1, Crounse Exh. D; 

Certificate Rehearing Order P 57 & n.86, Crounse Exh. F.  The Project will cross a 

total of 1.9 acres of wetlands, and most impacts to wetlands will be avoided by 

using conventional bore or horizontal directional drilling methods.  Environmental 

Assessment at 45-46, Crounse Exh. D.   

The Commission found that the mandatory mitigation measures would 

minimize impacts related to water discharge and waterbody and wetland crossings, 

and would minimize or prevent accidental spills and leaks, during construction and 
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operation of the Project.  See, e.g., Certificate Order PP 70-80, Crounse Exh. F; 

Environmental Assessment at 40-44 (waterbodies), 45-48 (wetlands), Crounse 

Exh. D.  Further, Millennium must comply, inter alia, with:  Wetland and 

Waterbody Mitigation Procedures to avoid, reduce, or minimize disturbances on 

wetlands and waterbodies during and following pipeline construction, and to 

minimize erosion and enhance vegetation; Spill Prevention and Response 

Procedures to mitigate any incidental spills of contaminants; and Environmental 

Construction Standards which set pipeline construction techniques and incorporate 

the best management practices from the Commission and the New York State 

Department of Agriculture and Markets.  Certificate Order at PP 68, 71, 72, 74, 78, 

80, Environmental Condition 1, Crounse Exh. F.  The Commission concluded that, 

with the mitigation measures, the Project will not have adverse, long-term impacts 

on surface water and wetland resources.  Id. PP 74, 79.   

  While the Department speculates about potential harm from an inadvertent 

release of drilling fluid, see Crounse Declaration PP 5, 6, an inadvertent release is 

not “actual or imminent” and the chance of such a release is minimized by 

mandatory horizontal directional drilling contingency plan measures.  

Environmental Assessment at 42, 46, Crounse Exh. D.  Further, the impacts from 

an inadvertent release, should one occur, would be temporary (id. at 46), and the 

clean-up plan would be developed in consultation with the Department.  Id. at 42. 
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The Department complains that its environmental review has been 

circumvented (Motion at 17), but the Department’s participation in the 

Commission’s environmental review resulted in significant Project modifications.  

Waiver Rehearing Order P 20, Crounse Exh. B; Certificate Order P 48, Crounse 

Exh. F.  For example, in response to Department comments, Millennium modified 

crossing methods for Department-regulated forested wetlands and streams, and 

revised its Environmental Construction Standards for stream bank stabilization.  

Waiver Rehearing Order P 20, Crounse Exh. B; Certificate Order P 48, Crounse 

Exh. F.   

The Department’s concern about ensuring that unanticipated adverse 

environmental impacts are reported, remedied, and monitored (Motion at 16) is 

also unavailing.  Millennium is required to assign a trained environmental 

inspector for each construction spread and at least one inspector to monitor 

horizontal directional drilling activities, and to be present where additional 

temporary workspace is within 50 feet of a waterbody.  Waiver Rehearing Order 

P 20, Crounse Exh. B; Certificate Order P 71 and App. B Environmental Condition 

3 (requiring trained environmental inspectors), Condition 6 (requiring 

implementation plan specifying procedures if noncompliance occurs), and 

Condition 7 (requiring one environmental inspector per spread), Crounse Exh. F; 

see also Environmental Assessment at 42, Crounse Exh. D.  Furthermore, 
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Commission staff will conduct routine compliance inspections of the project 

throughout construction and restoration.  Waiver Rehearing Order P 20, Crounse 

Exh. B; Certificate Order P 71, Crounse Exh. F. 

 Thus, the Department’s allegations of what “could” happen during 

construction of the Project (Motion at 15) ignore the mitigation measures designed 

to minimize, if not eliminate altogether, environmental impacts on water resources 

and wetlands.  The Commission carefully addressed each of these concerns, and 

many others, in its Environmental Assessment and concluded that, as mitigated, 

none of the impacts would be significant.  Any injury remaining after mitigation is 

outweighed by the Project’s public benefits. 

III.   A STAY WILL SUBSTANTIALLY INJURE OTHER PARTIES  

The Court must also consider whether a stay would have a serious adverse 

effect on other interested persons.  In re World Trade Ctr., 503 F.3d at 170.  As the 

Commission found, the Project is required by the public convenience and 

necessity, and commencement of construction is necessary to allow Millennium to 

provide natural gas transportation service to the Valley Energy Center, which has 

an anticipated February 2018 in-service date.  Waiver Rehearing Order P 22, 

Crounse Exh. B.   

Even a short stay could result in a significant delay to the Project and harm 

to the CPV Valley Energy Center.  See November 15, 2017 Millennium Pipeline 
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Co., L.L.C. Emergency Motion to Dismiss or Deny Petition for Writ of Prohibition 

at 4-5; CPV Valley, LLC Answer in Opposition to New York State Department of 

Environmental Conservation Motion for Reopening and Stay, Docket No. CP16-

17-001 (Sept. 15, 2017) (September 15 Answer) at 15-19 (detailing the harm to 

itself and New York wholesale and retail electric customers from delay in 

construction of the Project).  Absent the Project, CPV Valley will be forced to 

generate electricity using fuel oil instead of cheaper and cleaner-burning natural 

gas.  See CPV Valley September 15 Answer at 16.  Courts have recognized a 

substantial interest in continuing with approved construction activities in light of 

the costly nature of interruptions.  See, e.g., 3883 Connecticut LLC v. Dist. of 

Columbia, 336 F.3d 1068, 1074 (D.C. Cir. 2003) (“the permit holder has a 

substantial interest in the continued effect of the permit and in proceeding with a 

project without delay”); Tri County Indus. v. Dist. of Columbia, 104 F.3d 455, 461 

(D.C. Cir. 1997) (“The property interest here – the entitlement to continue 

construction without unfair interference – is substantial; any interruption in 

construction is likely to be very costly”). 

IV. THE PUBLIC INTEREST DOES NOT FAVOR A STAY 

The public interest is a crucial factor in litigation involving the 

administration of regulatory statutes designed to promote the public interest.  

Ofosu v. McElroy, 98 F.3d 694, 701-702 (2d Cir. 1996).  In Ofosu, this Court 
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stated that, in considering whether to stay agency orders, courts give significant 

weight to the public interest served by the proper operation of the regulatory 

scheme.  Id. at 702 (citations omitted); see also Winter v. Nat. Res. Def. Council, 

Inc., 555 U.S. 7, 24 (2008) (courts “should pay particular regard for the public 

consequences in employing the extraordinary remedy of injunction”).  The Natural 

Gas Act charges the Commission with regulating the interstate transportation and 

wholesale sale of natural gas in the public interest.  See, e.g., Islander East 

Pipeline Co. v. McCarthy, 525 F.3d 141, 143 (2d Cir. 2008).  Because the 

Commission is the presumptive guardian of the public interest in this area, its 

views indicate the direction of the public interest for purposes of deciding a request 

for stay pending appeal.  See CFTC v. British Am. Commodity Options Corp., 560 

F.2d 135, 142 (2d Cir. 1977).   

Here, the Commission found that the project is required by the public 

convenience and necessity, and commencement of construction will allow 

Millennium to provide natural gas transportation service to the Valley Energy 

Center, a new natural-gas fueled generator.  Once the generator enters the market 

using natural gas, New York ratepayers will “receive the benefits of lower cost and 

cleaner energy, and increased generation to meet energy demands within the state 

[of New York].”  See CPV Valley September 15 Answer at 18; see also Waiver 
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Rehearing Order P 21 & n.31, Crounse Exh. B.  A stay would, at the least, 

significantly delay the public benefits of this Project. 

 CONCLUSION  

For the foregoing reasons, the Petition for a Writ of Prohibition should be 

dismissed as moot or denied, and the Motion for Stay should be denied. 

Respectfully submitted, 

James P. Danly 
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Solicitor 
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

DMslon of Environmental Permits 
625 Broadway, 4th Floor, Albany, New York 12233-1750 

P: (518) 402-9167 I F: (518) 402-9168 I deppermltting@dec.ny.gov 

www.dec.ny.gov 

National Fuel Gas Supply Corporation and 
Empire Pipeiine, Inc. 
6363 Main Street 
Williamsville, NY 14221 
Attn: Ronald Kraemer 

April 7, 2017 

RE: Joint Application: NYSDEC Permit Nos.: 
9-9909-00123/00004 (Water Quality Certification) 
9-9909-00123/00001 (Article 24 - Freshwater Wetlands) 
9-9909-00123/00002 (Article 15 - Protection of Waters) 

Notice of Denial 

Dear Mr. Kraemer: 

On April 8, 2016, New York State Department of Environmental Conservation (NYSDEC 
or Department) received1 from National Fuel Gas Supply Corporation and Empire Pipeline, Inc. 
(collectively, NFG or Applicants) a Joint Application (Application) to obtain a Clean Water Act 
(CWA) Section 401 2 Water Quality Certification (WQC) for the proposed Project (as defined 
below) and New York State Environmental Conservation Law (ECL) Article 15, Title 5 
(Protection of Waters) and Article 24, Title 23 (Freshwater Wetlands permits).3 Based on a 
thorough evaluation of the Application as well as supplemental submissions, the Department 
hereby provides notice to NFG that, in accordance with Title 6 New York Codes Rules and 
Regulations (NYCRR) Part 621, the Application fails to demonstrate compliance with New York 
State water quality standards. Accordingly, NFG's Application, including its request for a WQC, 
is denied.4 As required by 6 NYCRR § 621.10, a statement of NYSDEC's basis for denial is 
provided below. 

BACKGROUND 

Prior to receiving NFG's application for a certificate of public convenience and necessity 
for the Project pursuant to sections 7(b) and 7(c) of the Natural Gas Act (which was submitted by 

1 By letter agreement, dated January 20, 2017, the Department's Office of General Counsel and counsel for the 
Applicants mutually agreed that, for the purposes ofreview under Section 401 of the CWA, the Joint Application was 
deemed received by NYSDEC on April 8, 2016, "[t]hereby extending the date the NYSDEC has to make a final 
determination on the application until April 7, 2017." 
2 33 u.s.c. § 1341. 
3 NFG's remaining applications for two Air State Facility permit applications; one for the Pendleton and Portersville 
compressor stations, remain pending before the Department and are not discussed herein. 
4 By this Notice of Denial, the Department also denies NFG's applications for permits pursuant to ECL Article 15 
(stream disturbance) and Article 24 (freshwater wetlands disturbance) for the same reasons stated herein 
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NFG on March 17, 2015), Federal Energy Regulatory Commission (FERC) issued a Notice of 
Intent to Prepare an Environmental Assessment for the ... Project, Request for Comments on 
Environmental Issues, and Notice of Public Scoping Meetings on October 22, 2014 (EA Notice). 
The Department responded to the EA Notice by letter to FERC, dated November 21, 2014, 
asserting, among other issues, that the Project warranted a full Environmental Impact Statement 
(EIS) rather than an Environmental Assessment (EA) due to its expansive scope and significant 
impacts to New York's environmental and natural resources.5 The Department reiterated this 
position to FERC in two additional letters on May 29, 2015 (before the issuance of the EA) and 
August 25, 2016 (after issuance of the EA), respectively.6 FERC disregarded the Department's 
concerns and, on February 3, 2017, issued a certificate approving construction and operation of 
the Project. This certificate relies upon the EA and is conditioned upon NFG first obtaining all 
other necessary approvals, including the WQC. Accordingly, along with other necessary approvals 
from the Department, the Application for a WQC pending with the Department must be approved 
before construction of the Project may commence. NF G's Application was reviewed by NYSDEC 
in accordance with ECL Article 70 (Uniform Procedures Act or UP A) and its implementing 
regulations at 6 NYCRR Part 621, which provide a review process for applications received by 
NYSDEC. 

Project Description and Overview of Impacts 

The project primarily consists of a new 97-mile, 24-inch, interstate transmission pipeline 
that \Vould transport natural gas extracted in Pennsylvania, through Allegany, Cattaraugus and Erie 
Counties in New York, ultimately delivering natural gas, to New York, the Northeast and Midwest 
United States and Canada (Project). 7 Construction and operation of the Project will (i) cross 192 
State-regulated streams and (ii) impact a total of 73.377 acres of federal and State wetlands, of 
which there will be 2.335 acres of permanent impacts to NYSDEC-regulated Class I8 and Class II9 

wetlands. The impacted streams and wetlands are home to a number of significant animal species, 
including trout (brown and rainbow) and the Eastern Hellbender, which is a State-listed species of 
concern; these water resources provide the necessary habitat to support their survival and 

5 FERC Docket No. CP15-l 15-000, Submittal 20141121-5254 
6 FERC Docket No. CPI 5-115-000, Submittals 20150529-5329 and 20160826-5189 
7 The Project also includes; (i) the take up and relay of approximately 4 miles of an existing 16-inch supply pipeline 
with a 24-inch pipeline in the Towns of W-heatfieid and Pendieton in Niagara County, New York; (ii) a pipeline 
interconnection with Tennessee Gas Pipeline in the Town of Wales, Erie County, New York; (iii) a new 22,214 
horsepower compressor station in Town of Pendleton, Niagara County; (iv) the addition of approximately 5,350 
horsepower of compression at NFG' s existing Porterville Compressor Station in the Town of Elma, Erie County, New 
York; and (v) a new natural gas dehydration facility in the Town of Wheatfield, Niagara County, New York. 
8 Class I wetlands provide the most critical of the State's wetland benefits, reduction of which is acceptable only in 
the most unusual circumstances. A permit shall be issued only if it is determined that the proposed activity satisfies a 
compelling economic or social need that clearly and substantially outweighs the loss of or detriment to the benefits of 
the Class I wetland. 6 NYCRR § 663.5(e)(2). A compelling economic need implies that the proposed activity carries 
with it actual necessity and that the proposed activity is one which must be done and is unavoidable. [6 NYCRR 
663.5(f)(4).] 
9 Class II wetlands provide important wetland benefits, the loss of which is acceptable only in very limited 
circumstances. A permit shall be issued only if it is determined that the proposed activity satisfies a pressing economic 
or social need that clearly outweighs the loss of or detriment to the benefits of the Class II wetland. 6 NYCRR § 
663.5(e)(2). A pressing economic or social need is one that is urgent and intense, although it does not have to be 
necessary or unavoidable. [6 NYCRR 663.5(f)(5).] 
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propagation. The Project, as proposed, would necessarily impact these waterbodies and jeopardize 
their best usages that New York's water quality standards were enacted to protect. 

I. NYSDEC Application Review 

The Department received NFG's Application to obtain a WQC pursuant to § 401 of the 
CW A on April 8, 2016. NFG supplemented the Application a number of times and, on January 
25, 2017, the Department published a Notice of Complete Application for public review in the 
Environmental Notice Bulletin. NFG also had the Notice of Complete Application published in 
the Buffalo News, the Niagara Gazette, the Lockport Union Sun, the Olean Times, the Salamanca 
Press and the Wellsville Daily Reporter. This notice commenced a public comment period ending 
on February 24, 2017. During this time period three legislative hearings were held at different 
locations along the Project route. Approximately 5,700 public comments, both written and oral, 
were received during the comment period. 

In making its determination to deny NFG's Application for a WQC and permits pursuant 
to ECL Articles 15 and 24, NYSDEC has reviewed the impacts directly associated with the Project 
proposal in terms of water body water quality, stream bed and bank disturbances, and wetlands 
and wetland adjacent area disturbances. The following discusses the nature of those impacts 
stemming from Project construction and operation. Because of these identified impacts, as well 
as their cumulative effect of these impacts, the Application does not demonstrate that the Project 
vvill comply \Vith the State's \x1ater quality standards. 

STATEMENT OF REASONS FOR DENIAL 

The Department, in accordance with CWA § 401, is required to certify that a project meets 
State water quality standards if the project requires a federal agency issuing a federal license or 
permit in conjunction with its proposed operation. An applicant for a water quality certification 
must demonstrate compliance with the water quality regulations found at 6 NYCRR Section 608.9 
(Water Quality Certifications). In order to make this demonstration, an applicant must show 
compliance with §§ 301, 302, 303, 306 and 307 of the Federal Water Pollution Control Act, as 
implemented by New York's applicable water quality standards and thermal discharge criteria set 
forth in 6 NYCRR Parts 701, 702, 703, 704 and 750, as well as other applicable State statutes, 
regulations, and criteria. Additional State statutes and regulations applicable to the Project activity 
here include, for example, ECL Article 15, Title 5 and its implementing regulations at 6 NYCRR 
Par1 608, as well as ECL Article 24, Title 23 and its implementing regulation at 6 NYC:RR Part 
663. 

To obtain a WQC, an applicant must demonstrate compliance with the above-referenced 
State water quality standards. Here, NFG's Application fails to demonstrate that the Project will 
comply with New York State water quality standards. Specifically, NFG has failed to demonstrate 
that construction and operation of the Project will comply with the best usages of the impacted 
waterbodies, as set forth in 6 NYCRR § 701.6, 701.7, 701.8 and 701.25 and NYSDEC's Narrative 
Water Quality Standards set forth in 6 NYCRR § 703.2. The Department is guided by statute to 
take into account the cumulative impact upon all relevant resources in making a determination in 
connection with any license, order, permit or certification, which in this case includes being able 
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to evaluate the cumulative water quality impacts of right-of-way (ROW) construction and 
operation on the numerous water bodies mentioned in this letter. 10 

In particular, the Project fails to avoid or adequately mitigate adverse impacts to water 
quality and associated resources. Crossing multiple streams and freshwater wetlands within a 
watershed or basin, including degrading riparian buffers, causes a negative cumulative effect on 
water quality to that watershed or basin. If allowed to proceed, the Project would materialiy 
interfere with orjeopardize the biological integrity 11 and best usages 12 of affected water bodies 
and wetlands. 

Pertinent to the Department's review are the best usages of Class A, Band C streams (being 
126 of the 192 streams crossed by the Project). These best usages include fish propagation and 
survival, and fishing. Class A waters also include usages related to drinking water supply. It is 
evident that the impacts from the Project, as set forth below, will impede the best usages of many 
water bodies, particularly those with a trout standard or rare species, by degrading the survival and 
propagation of balanced, indigenous populations of shellfish, fish and wildlife that rely upon these 
waters. As it relates to State Narrative Water Quality Standards, 6 NYCRR § 703.2 states that 
there shall be "no increase [in turbidity] that will cause a substantial contrast to natural conditions." 
The techniques utilized for construction of the Project will cause numerous violations of the 
turbidity standard. 

The following are the Department's reasons for denial of the Application based on 
applicable sections of the Federal and New York State environmental laws, regulations or 
standards related to water quality. 

I. Stream Crossings 

The Department's review of applications for water quality impacts due to stream 
disturbances is conducted pursuant to Articles 15 and 17 of the ECL and 6 NYCRR Part 608 (Use 
and Protection of Waters), including sections 608.8 (Standards) and 608.9 (Water Quality 
Certifications); 13 Part 701 (Classifications) and section 703.2 (Narrative Water Quality Standards). 
As mentioned above, 6 NYCRR § 608.9(a)(6) requires the Department to consider "all state 
statutes, regulations and criteria" applicable to a given activity in making an ultimate determination 
regarding a WQC. In its consideration ofNFG's Application, and pursuant to § 608.9(a)(6), the 

10 ECL § 3-030l(l)(b). 
11 33 U.S.C. § 125l(a). 
12 See generally 6 NYCRR Part 701. 
13 In order to be obtain a WQC pursuant to 6 NYCRR § 608.9, an applicant must also demonstrate compliance various 
Federal statutes and State regulations, including: sections 301-303, 306 and 307 of the Federal Water Pollution Control 
Act, as implemented by the following provisions: 

(1) effluent limitations and water quality-related effluent limitations set forth in Section 754.1 of this Title [now 
§ 750-1.1]; 

(2) water quality standards and thermal discharge criteria set forth in Parts 701, 702, 703 and 704 of this Title; 
(3) standards of performance for new sources set forth in section 754.1 of this Title [now § 750-1.1]; 
(4) effluent limitations, effluent prohibitions and pretreatment standards set forth in section 754.l of this Title; 
(5) prohibited discharges set forth in section 751.2 of this Title [now§ 750-1.3]; and 
(6) State statutes, regulations and criteria otherwise applicable to such activities. 
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Department relied, in part, on the standards set forth in 6 NYCRR § 608.8, which provide the 
framework within which the Department reviews stream disturbance impacts and other water 
resource impacts of a given project. Specifically, § 608.8(c) states that a "basis for the issuance 
[will include whether] ... the proposal is in the public interest, in that ... the proposal will not 
cause umeasonable, uncontrolled or unnecessary damage to the natural resources of the State, 
including soil, forests, water, fish, shellfish, crustaceans and aquatic and land-related 
environment." 

NFG' s Application, and subsequent submissions, outline the techniques to be used to 
install the Project pipeline. Considering the permitting standards described above in context with 
the Application, numerous environmental impacts will occur both during and after Project 
construction that will violate, or cause or contribute to violation of State water quality standards. 

Because of the potential for significant habitat damage, destruction and permanent loss 
from pipeline construction, the Department recognizes that trenchless pipeline installation 
techniques, namely horizontal directional drilling (HDD) or conventional boring (CB), would 
prevent or substantially minimize impacts to regulated aquatic resources by avoiding surficial 
construction within these habitat areas and the associated water quality impacts. Because such 
trenchless crossing methods are proven to be a method to generally assure compliance with water 
quality standards, by avoiding and/or minimizing impacts, the Department has required a 
trenchless feasibility analysis of streams crossed by the Project's pipeline. Based on its analysis, 
NFG has concluded that such methods are not feasible with respect to 184 of the stream crossings. 
Consequently, impacts and damage to water resources will necessarily occur where trenchless 
crossing methods are not employed. 

Impacts to Streams 

During the course of construction, including clearing a 75-foot wide ROW along the entire 
length of the pipeline in New York (approximately 75 miles), 192 State-regulated streams will be 
crossed. Of these streams, there are seven Class A waterbodies (including two class A(T) streams); 
five Class B waterbodies; and 59 Class C waterbodies (including nine C(T) and six C(TS) streams). 
Cumulatively, construction would impact a total of 15,954 linear feet of streams and result in a 
combined total of 3 .26 acres of temporary stream disturbance impacts. During its review of the 
Application, NYSDEC directed NFG to demonstrate compliance with State water quality 
standards14 by providing site-specific information for each of the streams impacted by the Project. 
NYSDEC informed NFG that all stream crossings must be evaluated for environmental impacts 
and, for the reasons stated above, that trenchless technology was the preferred construction method 
for stream crossing. 

Rather than directly clearing and excavating a ROW path and installing a pipe through all 
regulated areas, trenchless crossing methods, here HDD or CB, would instead 'drill' a void under 
the affected resource through which the pipeline follows thereby avoiding nearly all impacts to 
regulated aquatic resources. While trenchless crossing methods are the preferred crossing methods 
for all stream crossings in order to avoid or minimize water quality impacts, the Department 
recognizes the additional expense that may be associated with such methods. Therefore, the 

14 6 NYCRR §§ 608.9 and 703.2 
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Department focused on more environmentally sensitive or significant waterbodies for purposes of 
additional analysis. Thus, rather than require the analysis at each of the 192 stream crossings, the 
Department requested that NFG provide a trenchless feasibility analysis aimed to assess the 
possibility of installing the Project pipeline using trenchless technology at 55 selected crossings. 
Of those 5 5 streams, 13 were identified by the Department as having even greater environmental 
significance and therefore requiring greater consideration for trenchless installation. These 13 
priority streams had the following classifications: one Class A; one Class A(T); one Ciass B; four 
Class C(T); and six Class C(TS). A three-tiered method of evaluation was performed comprising 
of sequential reviews encompassing physical/technical parameters, then environmental 
constraints and lastly technical design parameters. NFG's analysis progressed through these 
categories until preventative constraints were identified, at which point NFG's analysis ended. 
Ultimately, even after the Department narrowed the scope of review for trenchless feasibility 
analysis, NFG concluded it would utilize trenchless methods at only five of the 13 priority streams 
identified by the Department. 

NFG intends that the remaining 184 streams, which includes eight priority streams (see 
Table 1, below), will be crossed using dry crossings, permanent culverts or temporary bridges, all 
of which will negatively affect water quality. NFG proposes dry crossings of three Class A 
waterbodies (including one class A(T) stream); five Class B waterbodies; and 57 Class C 
waterbodies (including eight C(T) and five C(TS) streams). These crossings will permanently 
impair aquatic habitat and generate turbidity that will impair the best usages15 of these waterbodies, 
thereby violating State \vater quality standards. 

Table 1 
Stream Name Classification Environmental Si!mificance 

Five Mile Creek C(T) Brown trout 
Elton Creek C(TS) Brown trout and rainbow trout - wild and stocked 

Ischua Creek C(T) Brown trout 
Cattaraugus Creek C(T) Brown trout and rainbow trout - wild and stocked 

Unnamed Tributary to 
C(TS) Brown trout 

Ischua Creek 

Dodge Creek C(T) 
Brown trout, hellbender, mussels (creeper, fat 
mucket, flutedshell, plain pocketbook, spike) 
Q..-A'l:"IT'n f-rAllf -=inrl r'.:l1n 'hrnXT trrrnt inrh1rlina trout 

McKinstry Creek C(TS) 
..L11UVV1.l LJ.UU.L U.J.J.\..I. .LU..1..1..l.VVYT "...l.'-'""""' ............ _. .... - ................... z::, 

spawnmg 
-; ;--;1- - ' .. 

Haskell Creek C(lS) I tlrown trout, mc1uamg trout spawnmg 

15 6 NYCRR Part 701 sets forth the best usages of various waterbodies. The following best usages are applicable here: 
- Class A waters are a "source of water supply for drinking, culinary or food processing purposes; primary and 

secondary contact recreation; and fishing ... [and] shall be suitable for fish, shellfish, and wildlife propagation 
and survival"; 

- Class B waters are "primary and secondary contact recreation and fishing ... [that] shall be suitable for fish, 
shellfish, and wildlife propagation and survival"; and 

- Class C waters are for fishing[,] ... shall be suitable for fish, shellfish and wildlife propagation and survival [and] 
... shall be suitable for primary and secondary contact recreation, although other factors may limit the use for 
these purposes. 
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The dry crossing of streams designated as trout (T) or trout spawning (TS) will negatively 
affect riparian and in-stream conditions necessary to provide habitat to support trout presence and 
preserve water quality. The loss of and conversion of riparian cover types will increase the input 
of turbid water (in violation of water quality standards). Construction in the ROW will destabilize 
stream banks and increase risks for further erosion and bank instability that would compromise 
water quality, notably turbidity. Excavation across stream beds will remove in-stream habitat 
forms such as rocks and woody debris that form pools and pockets as habitat for trout and other 
aquatic organisms. For example, cobble bars and gravel bottoms of streams provide spawning 
areas for aquatic organisms, and provide benthic invertebrates habitat areas. Furthermore, this will 
destabilize stream beds and likely make them much more susceptible to erosion, affecting both 
immediate habitat in the ROW but also downstream water quality and habitat by introducing 
turbidity and sedimentation. Upstream habitat may also be affected by migrating upstream 
erosion. These changes will negatively affect the best usages of trout and trout spawning streams 
by reducing the habitat to support trout and thereby fish survival, spawning and fishing. 

NYSDEC's recent experiences with constructing large scale natural gas pipelines across 
New York State, involving multiple water body crossings in multiple watersheds or basins, point 
to the fact that, even with stringent water quality protection conditioning, violations of water 
quality standards at this scale occur causing significant degradation of water quality in stream after 
stream along a constructed ROW. 

More broadly, riparian habitat surrounding streams within the Project ROW will be 
permanently impacted by construction activities involving excavation and burial of the pipeline 
and any needed grading of local topography by heavy construction equipment. When crossing 
streams, installing the pipeline requires excavating a trench a minimum of six feet deep by five 
feet wide through any stream bed. Currently, NFG does not propose to use HDD or CB for the 
majority of the stream crossings and instead proposes alternative construction methods, all of 
which have adverse water quality impacts. Conducting such construction in the wet would lead to 
far greater water quality impacts than HDD or CB. Furthermore, construction in dewatered 
conditions will not only physically disturb stream beds via excavation along the centerline of the 
pipeline, but also dry and desiccate any stream habitat between the excavated centerline and the 
perimeter of the dewatered ROW. The Department finds that these construction techniques would 
cause significant damage or destruction to both riparian and in-stream habitat, in tum causing 
violations of State water quality standards related to turbidity and best usages of the affected 
waterbodies. This damage or destruction would occur during construction and continue for a 
period of time post-construction. 

Waters of the State are assigned classification and standards of quality and purity. 16 In 
establishing a waterbody classification, the Department is required to take into consideration the 
characteristics of surrounding lands in arriving at said classification in order to conserve the value 
of the water uses. 17 With respect to NFG's Project, several water quality standards will be 
negatively affected. The narrative standard for turbidity18 will be violated when in-water 

16 ECL § 17-0301(4) and 6 NYCRR Part 701. 
17 ECL § 17-0301(3)(b) 
18 6 NYCRR § 703.2 .. 
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construction occurs and at certain times during the post-construction phase. These water quality 
impacts and changes in riparian and stream habitat will degrade the affected waters which will 
then be unable to support best usages. This is particularly the case with a trout standard or rare 
species designation where the water body impact degrades the water body's capacity to guarantee 
the survival and propagation of balanced, indigenous populations of shellfish, fish and wildlife 
that rely upon those waters. 

a. Impacts During Construction 

Pipeline construction will cause significant impacts to riparian and stream habitat, with 
resulting adverse impacts to water quality. 

L Riparian Losses 

Intact, naturally forested buffers, known as riparian zones, are critical for maintaining and 
protecting stream corridors and stream water quality. Areas with degraded riparian zones exhibit 
poorer aquatic habitat and water quality characteristics. NFG's open-dry trench stream crossing 
method will clear riparian vegetation (established woodland areas, trees and other woody plant 
material) and fully expose a full 75-foot bare soil ROW on both sides of each stream 
crossed. Using this area of disturbance, riparian impacts have been assessed as a percentage 
change in the area of riparian cover 100' x 75' wide on either side of all open-dry trenched 
streams. The loss of riparian habitat to this extent within the 100-foot buffer of a stream crossing 
is a negative impact to water quality and stream habitat to the extent that the riparian area 
contributes unfiltered, sediment laden, turbid water to the water body through bank erosion. This 
typically happens after construction has been completed, when revegetation measures have yet to 
adequately take hold, or have been unsuccessful, and therefore do not prevent stream bank erosion. 

The Department performed a desktop aerial analysis of all open-dry trench stream 
crossings which aggregated the area of impacts within the riparian habitat zone. The area of all 
these crossings was summed and multiplied by one ( 100% habitat loss) to yield an area of 14 acres 
of total impact to riparian habitat. This represents the loss of riparian habitat along the entire length 
of the Project ROW during construction. While NFG proposes to regrade and replant select zones 
of the impacted riparian areas following construction, fully in-kind vegetation, including mature 
trees, will not be replanted nor ever be allowed to fully regrow to pre-construction 
conditions. Riparian habitat values will therefore not return to previous capacity to protect each 
water body from erosion and resulting sedimentation and turbidity in violation of State water 
quality standards. In addition, this has the added effect of negatively impacting best usages of the 
water body by aquatic species that cannot sustain exposure to these impacts. 

Upon preparing a stream for dewatering, various construction steps, such as the excavation 
of intake pits and the placement of barriers, will be conducted within flowing water that will cause 
a significant visible contrast and exceedance of the turbidity water quality standard. At the 
completion of construction, work within flowing water will again occur as the materials and fill 
are removed from stream channels. There are 130 streams categorized as perennial or intermittent 
that are expected to be subject to these conditions. As proposed, the Project will cause State water 
quality violations related to turbidity to occur on at least two days at each stream crossing site, 
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totaling at least 260 water quality violations during the course of the Project. The installation and 
removal of temporary bridges and stream bank stabilization efforts associated with these stream 
crossings will also cause single event violations of the turbidity water quality standard. There will 
be further violations of the turbidity standard within regulated wetlands due to the extent of 
wetlands disturbance and degradation of wetlands values and benefits, as described above. The 
Application's inadequate design of mitigation of wetlands impacts will result in further 
degradation of the water quality benefits that wetlands perform. 

ii. In-Stream Losses 

All streams with flowing water at the time of construction of open-dry trench stream 
crossings will be dewatered for a length of 75 feet (being the width of the ROW) to facilitate 
excavating a trench and installing the pipeline across the stream bed. This will physically disturb 
the entire portion of stream bed between the up- and downstream limits of construction and the 
bankfull widths of each stream. Because of dewatering and subsequent drying, any aquatic 
organisms within this area will be lost. Thus, the disturbed stream bed is considered a 100% loss 
of stream habitat. This loss will continue for a period of time and only gradually abate under 
natural conditions when recovery and stabilization of this area occurs following completion of 
construction and rewatering. As calculated and reported by the applicant (which included only 
perennial a..11d intermittent streams), the length of disturbed stream channels and their bankfull 
widths within the disturbed ROW will cause a total of 3.26 acres of in-stream habitat to be lost. 
Due to the increased turbidity caused during construction, the best usages of these waters for 
aquatic species and maintenance of these species' habitat will be lost until the affected water bodies 
recover and stabilize. 

b. Post-Construction Impacts 

i. Riparian Losses 

In the post-construction time frame, regrading and replanting of new vegetation in the fully 
cleared riparian corridor will only occur within a limited portion of the riparian area disturbed 
during construction (see above). The re-vegetated area within the permanently maintained ROW 
in the riparian zone will be routinely mowed; new vegetation will not be allowed to grow higher 
than 15 feet. Based upon the typical disturbance layout described above (for both sides of a 
stream), clearing and ROW maintenance for the project will create a permanent loss of 0.11 acres 
of riparian habitat. Applying the percent cover from the riparian losses calculation to this 0. 11 
acre area per stream crossing yields a project total of 8.8 acres of permanent riparian habitat loss 
for all stream crossings. The permanent loss of the native, established riparian vegetation in these 
locations will have a negative effect on water quality and stream ecological health for the full 
service life of the pipeline. As described above, the degraded vegetative buffer, including the 
removal of established treed areas that hold and maintain stream bank structure, will cause bank 
erosion, resulting in sedimentation and turbidity in the water body. When this occurs, it will also 
degrade the best uses of the water body for aquatic organisms. 
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11. In-Stream Losses 

Following construction, disturbed in-stream areas will be rewatered and stabilized as 
necessary to prevent any obvious sources of erosion or stream degradation. However, the hydro
geomorphology of these streams is extremely complicated and disturbance to the bed and banks 
of the streams will result in instability and lead to future vertical or lateral erosion, which will 
result in additional turbidity and impairment of water quality. Given the increasing frequency of 
extreme weather and rainfall events, and the recent history of such events in this region of New 
York, 19 the integrity of streams and adjacent riparian areas will be of increasing importance to 
maintaining water quality. Only by avoiding physical disturbance to the bed and banks of streams 
will ongoing extensive and violations of water quality standards (turbidity) prevent along with the 
prevention of an impairment of designated best usages. The instability and turbidity of concern 
extends up- and down-stream beyond the project ROW. 

Significantly, at least one of the streams proposed to be dry crossed by NFG (Dodge Creek, 
classified as a C(T) waterbody) is habitat occupied by the Eastern Hellbender, a listed New York 
State Species of Special Concern pursuant to ECL § 11-0535 and 6 NYCRR § 182.4. Eastern 
Hellbenders require clear streams and rivers to sustain their habitat and spawning. Accordingly, 
the impacts to Dodge Creek caused by Project construction, including changes in water quality 
(including turbidity) and flow, constitute a threat to the Eastern Hellbender and violate the best 
usage of the waterbody pursuant to 6 NYCRR § 701.8 and standards set forth in 6 NYCRR § 
608.8(c). 

II. Wetlands 

Freshwater wetlands are an invaluable resource for flood protection, the protection and 
preservation of water resources and wildlife habitat. In addition to preserving water quality though 
their hydrologic absorption and storage capacity, wetlands protect subsurface water resources, 
recharge groundwater, and cleanse surface runoff to water bodies.20 A permit pursuant to Article 
24 of the ECL is required for any disturbance which will impair any of the functions and benefits 
of a NYSDEC regulated wetland and its associated adjacent areas. 21 Because 6 NYCRR § 
608.9(a)(6) provides that an applicant for a WQC must also demonstrate compliance with "State 
statutes, regulations and criteria otherwise applicable to such activities," NFG must demonstrate 
that disturbances to a NYSDEC regulated \Vetland and its adjacent area will not violate applicable 
water quality standards, including those related to turbidity.22 

19 Szabo, C.O., Coon, W.F., and Niziol, T.A., 2010, Flash floods of August 10, 2009, in the Villages of Gowanda 
and Silver Creek, New York: U.S. Geological Survey Scientific Investigations Report 2010-5259, 23 p. 

20 As pertinent to the Department's review here, ECL § 24-0105(7) defines the following wetland benefits: 
1. flood and storm control; 
2. wildlife habitat; 
3. protection of subsurface water resources; ... 
5. pollution treatment; 
6. erosion control; . . . and 
9. sources of nutrients in freshwater food cycles and nursery grounds for freshwater fish. 

21 Adjacent area is defined as areas of land and water that are outside a wetland and within 100 feet, measured 
horizontally, of the boundary of the wetland. [6 NYCRR § 663.2(b).] 
22 See ECL 24-0701(2); 6 NYCRR §§ 608.9 and 703.2. 
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The freshwater wetlands permit issuance standards provide that a proposed activity must: 

• be compatible with the public health and welfare, be the only practicable alternative 
that could accomplish the applicant's objectives and have no practicable alternative on 
a site that is not a freshwater wetland or adjacent area; and 

• minimize degradation to, or loss of, any part of the wetland or its adjacent area and 
must minimize any adverse impacts on the functions and benefits that the wetland 
provides.23 

In the event that there are impacts that cannot be avoided and minimized, the applicant should 
provide a mitigation proposal to enhance the existing benefits provided by a wetland or create and 
maintain new wetland benefits. The purpose of mitigation is to offset those benefits lost by 
construction and operation of the Project and increase the likelihood that the proposed activity will 
meet permit issuance standards.24 

Impacts to Wetlands 

NFG has estimated that the Project will disturb a total of 73.377 acres of federal and State 
wetlands. Of that total, there are 2.335 acres of permanent, and 17.262 acres of temporary, impacts 
to NYSDEC-regulated Class I and Class II wetlands. In addition, 21.461 acres of the associated 
adjacent area would be impacted by the Project. 

Disturbances to these wetlands due to construction and ROW maintenance will have 
permanent and temporary negative impacts on New York's surface and subsurface water quality 
by decreasing wetland functions and benefits directly associated with protecting and preserving 
the integrity of water chemistry and biology. For example, a change in vegetative cover type due 
to construction and ROW maintenance will change evapotransporation rates, altering the capacity 
of a wetland to hold and release flood and storm water. Changing the type and species of 
vegetation in the wetland will permanently change ecological community dynamics and the types 
and composition of wildlife using that wetland. NFG's wetlands disturbances will not only cause 
permanent changes to surface water, those Project activities will cause soil compaction and alter 
the soil profile. These activities will also cause at least temporary, and possibly permanent, 
changes to soil dynamics from the altered soil characteristics, including complete removal and 
"replacement" of the pre-existing soil layers. Infiltration rates of water and the flow of water 
through the soil will also be impacted, which wiil affect local subsurface water quality. In addition 
to these persistent impacts described above, construction will temporarily remove or degrade all 
vegetation from some work areas. NFG's activities - particularly removing and changing 
vegetation - will alter the wetlands abilities to hold and release flood waters, and will change the 
ability of those disturbed areas to provide pollution treatment and water quality benefits. 

As discussed below, NFG has failed to demonstrate that the Project disturbances 
adequately avoid or minimize impacts to wetland benefits as they relate to State water quality 
standards, or, alternatively, satisfactorily mitigate such impacts. 

23 6 NYCRR § 663.5(e)(2). 
24 6 NYCRR § 663.S(g). 

11 



a. Avoidance and Minimization 

NFG has not demonstrated that there are no practicable alternatives to avoid all disturbance 
to wetlands impacts due to construction of the Project, and post-construction ROW maintenance, 
thereby avoiding State water quality impacts. 6 NYCRR § 663.5(e)(2). In at least one situation 
(Dodge Creek), impacts to regulated wetlands and associated streams couid have been entirely 
avoided, thereby avoiding State water quality impacts. 6 NYCRR § 663.5(e)(2). 

NFG has also not demonstrated that it will adequately minimize disturbances to wetlands 
so as to assure that there will be no adverse impacts to wetlands themselves or to State water 
quality. NFG is not proposing to replace woody plants located .in and near forested and shrub 
wetlands that its Project will impact. Nor does NFG propose to reduce impacts on wetlands 
functions and benefits by replacing the preexisting wetland and reestablishing a fully functional 
habitat and riparian areas adjacent to those wetlands. NFG's Application does not offer 
minimization of wetland impacts, which means NFG does not assure that water quality standards 
will be met in water bodies associated with these impacted wetlands. 

b. Mitigation 

Mitigation of impacts to regulated wetlands associated with this Project do not meet the 
regulatory provisions of 6 NYCRR § 663.5(g)(l), requiring that proposed mitigation be "in the 
immediate vicinity of the site of the proposed project" and be regulated by ECL Article 24. 
Permanent impacts to Article 24 regulated freshwater wetlands, and the associated adjacent areas, 
occur across several subwatersheds and two different basins. The area proposed by NFG to 
mitigate these collective impacts is not in the same basin as that containing the majority of these 
impacts, much less in the same subwatershed where most of the impacts occur, contrary to 
§ 663.5(g)(l )(i). Furthermore, the mitigation is not proposed on or adjacent to a wetland regulated 
by Article 24 and therefore cannot be considered mitigation for the wetland benefits that will be 
degraded or lost through the proposed activity. 

III. Basis for Denial of the WQC and ECL Articles 15 and 24 Permits 

l\s stated above, in order for the Department to grant its request for a WQC, NFG must 
demonstrate the Project's compliance with§§ 3Ql, 302, 303, 306 and 307 of the Federal Water 
Poliution Control Act, as irnplernented by applicable State water quality standards criteria set forth 
in 6 NYCRRParts 701, 702, 703, 704 and 750, and State statutes, regulations and criteria otherwise 
applicable to such activities.25 NFG has failed to demonstrate compliance with (i) §§ 303 and 306 
of the Federal Water Pollution Control Act, as implemented; (ii) 6 NYCRR Parts 701, 703 and 
750;26 and (iii) 6 NYCRR Parts 608 and 663, which are State regulations applicable to the Project. 

25 6 NYCRR § 608.9. 
26 Part II.B of the State Pollutant Discharge Elimination System ("SPDES") General Permit for Stormwater Discharges 
from Construction Actives ( GP-0-15-002) states that an owner or operator (here, NFG) cannot commence construction 
activity until its authorization to discharge goes into effect. Effectiveness does not occur at least until the owner or 
operator has obtained "all necessary [NY SD EC] permits subject to the UPA (see 6 NYCRR Part 621 ),"which includes 
WQCs as well as ECL Articles 15 and 24 permits. 
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It is evident that the impacts from the Project, as set forth above, will cause turbidity in such a 
manner to that impedes the best usages of many waterbodies, particularly those with a trout 
standard or rare species, by degrading the survival and propagation of balanced, indigenous 
populations of shellfish, fish and wildlife that rely upon these waters. 

NYSDEC Denial 

For the reasons articulated above, the Department hereby denies NFG's Application for a 
water quality certification, as well as for an ECL Article 15 (stream disturbance) permit and an 
ECL Article 24 (freshwater wetlands disturbance) permit, because it fails to demonstrate 
compliance with State water quality standards and other applicable State statutes and regulations. 
This notice of denial is the Department's final determination. Should NFG wish to address the 
above deficiencies, a new joint application must be submitted pursuant to 6 NYCRR § 608.9 and 
6 NYCRR Part 621. UPA, 6 NYCRR § 621.10 provide that that an applicant has a right to a public 
hearing on the denial of a permit, including a § 401 WQC. A request for hearing must be made in 
writing to me within 30 days of the date of this notice. 

Cc: B. Clark 
J. Kittka 
K. Webster 
S. Lare 
S. Russo 
R. Rosenthal 
T. Berkman 
.P. Casper 
W. Little 
J. Binder 
S. Crounse 
D. \1lhitehead 
C. Hogan 
M. Higgins 

Sincerely, 

d01}-~--
John Ferguson 
Chief Permit Administrator 
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Certification of New Interstate Natural 
Gas Facilities 

) 
) 

Docket No. PL18-1-000 

 

COMMENTS OF THE  
ATTORNEY GENERAL OF THE STATE OF NEW YORK  

 
 The Attorney General of the State of New York (NYAG) submits these comments on its 

own behalf and on behalf of the New York State Department of Environmental Conservation 

(together, New York), in response to the Notice of Inquiry issued April 19, 2018 by the Federal 

Energy Regulatory Commission’s (FERC), inviting comments on whether and how FERC 

should revise its policy regarding the certification of new natural gas transportation facilities 

pursuant to Natural Gas Act § 7. See Certification of New Interstate Natural Gas Facilities, 83 

Fed. Reg. 18,020 (April 25, 2018). New York adopts and incorporates those comments 

concurrently filed in this proceeding by the Attorney General of Massachusetts, and joined by 

various other Attorneys General, recommending that FERC: (I) engage in a searching assessment 

of pipeline project need; (II) more robustly and comprehensively assess the impacts of, and 

alternatives to, proposed pipeline projects; and (III) incorporate the economic harms of a 

project’s environmental impact and more heavily weigh harm from eminent domain takings in its 

public benefits assessments. New York provides the comments below on FERC’s certification 

process concerning two issues specific to our experience with interstate gas pipeline projects 

proposed in New York.    

 

 



2 
 

I. FERC SHOULD NOT ISSUE A CERTIFICATE UNTIL THE APPLICANT 
RECEIVES ALL STATE PERMITS AND CERTIFICATIONS REQUIRED TO 
COMMENCE CONSTRUCTION.  

FERC seeks comment on how its certification process might better protect landowner 

interests and how FERC can work “more efficiently and effectively” with state agencies. 83 Fed. 

Reg. 18,031-32. FERC’s current practice of issuing “conditional” certificates of public 

convenience and need fails to protect landowners’ interest in avoiding eminent domain, nor does 

it further the State’s role in reviewing the environmental impacts of natural gas pipelines. 

Conditional certificates are issued before a natural gas company has received all required permits 

and authorizations necessary to commence construction, which allows the company to use 

eminent domain pursuant to Natural Gas Act § 7(h) to obtain the necessary pipeline right-of-way 

from resistant landowners. 15 U.S.C. § 717f(h). However, there is no guarantee – nor can there 

be – that the natural gas pipeline company will receive all of the permits and authorizations 

required to commence construction. By allowing the natural gas pipeline company to condemn 

land before receiving all required permits and authorizations, FERC is assuming that the State 

will issue all the required authorizations without regard to its independent review role. In cases 

where the State ultimately declines to issue required permits or certifications, landowners will 

have suffered unnecessary condemnation of their land and, in some cases, irreversible 

environmental damage will already have occurred. 

This problem is illustrated by the proposed Constitution pipeline project (FERC Docket 

No. CP13-499-000). In that proceeding, FERC issued a conditional certificate of public 

convenience and necessity authorizing the applicant to condemn land for the right-of-way before 

the State had issued certain authorizations, including a Clean Water Act § 401, 33 U.S.C. § 1341, 

certification. See Order Issuing Certificates and Approving Abandonment, Constitution Pipeline 

Co., LLC, Docket No. CP13-499, 149 FERC ¶61,199 (Dec. 2, 2014). Constitution proceeded to 
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exercise eminent domain to obtain the necessary right-of-way from New York landowners. See, 

e.g., Memorandum-Decision and Order, Constitution Pipeline Co., LLC v. A Permanent 

Easement for 2.40 Acres, etc., Docket No. 3:14-cv-2046 (N.D.N.Y. Feb. 24, 2015), available at 

2015 WL 1638211. FERC also authorized tree-clearing over the portions of right-of-way that 

passed through Pennsylvania, resulting in permanent environmental damage in that State. See 

Letter from Terry Turpin, Director of FERC Division of Gas – Environment and Engineering, 

Constitution Pipeline Co., LLC, Docket No. 13-499 (Jan. 29, 2016). However, the New York 

State Department of Environmental Conservation (DEC) ultimately denied Constitution’s 

application for a Clean Water Act section 401 certification for that portion of the pipeline to be 

sited in New York. Accordingly, at this time the Constitution Pipeline cannot be constructed.1 

Nonetheless, many New York State landowners have already had their land taken, with no clear 

process available for unwinding the eminent domain process. And permanent environmental 

damage – in the form of tree-clearing – has occurred. 

The Constitution pipeline is not an isolated occurrence. In two other recent proceedings, 

FERC issued conditional certificates of public convenience and necessity for pipeline projects 

for which the State ultimately declined to issue the required Clean Water Act section 401 

certifications. See Order Granting Abandonment and Issuing Certificates, National Fuel Gas 

Supply Corp., Docket No. CP15-115, 158 FERC ¶61,145 (Feb. 3, 2017); Order Denying Motion 

to Dismiss Issuing Certificate, Millennium Pipeline Company, L.L.C., Docket No. CP16-17-000, 

                                                           
1 The Second Circuit upheld DEC’s denial of the section 401 certification for Constitution. See 
Constitution Pipeline Co., LLC v. Seggos, 868 F.3d 87 (2d Cir. 2017), cert. denied 138 S.Ct. 
1697 (2018). Constitution petitioned FERC for a declaratory order finding that DEC waived its 
section 401 authority, but FERC denied the petition, Order on Petition for Declaratory Order, 
162 FERC ¶61,014, Docket No. CP18-5-000, Constitution Pipeline Co., LLC (Jan. 11, 2018) and 
Constitution’s motion for rehearing, Order Denying Rehearing, 161 FERC ¶61,029, id. (July 19, 
2018). 
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157 FERC ¶61, 096 (Nov. 9, 2016). In both of these cases, under current FERC practice, the 

eminent domain process to obtain rights-of-way from New York State landowners is available to 

project sponsors for pipelines that might never be constructed.2 

FERC’s certification process should ensure that eminent domain is a project sponsor’s 

option of last resort, and the best way to ensure that goal is to not issue certificates of public 

convenience and necessity until a pipeline has received all necessary state permits and 

authorizations and is therefore ready to be built. This approach will ensure that when applicants 

use eminent domain, it will be for a project that will be constructed.  

Waiting to issue a certificate until a pipeline is ready to be constructed also creates a 

greater incentive for pipeline applicants to work with landowners to obtain permission to access 

a proposed pipeline route, rather than rushing to Court to start the condemnation process upon 

receiving a conditional certification. Although FERC has suggested applicants should negotiate 

in “good faith” with landowners, it has left it to the courts to determine whether such good faith 

was used. See, e.g., Order on Rehearing, Mountain Valley Pipeline, LLC, 163 FERC ¶ 61,197, at 

¶69 (June 15, 2018). Courts, however, are split on whether good faith is required. See 

Millennium Pipeline Co. LLC v. Certain Permanent and Temporary Easements, 552 Fed. Appx. 

37, 39 (2d Cir. 2014) (noting split in circuits on whether good faith is required, and declining to 

resolve split in Second Circuit). It is apparent from eminent domain litigation that natural gas 

                                                           
2 NFG petitioned the Second Circuit to review the section 401 denial. Oral argument on NFG’s 
petition for review occurred on November 16, 2017, and the parties are still awaiting a decision. 
See National Fuel Gas Supply Corp. v. NYSDEC, 2d Cir. No. 17-1164. FERC ultimately held 
that DEC had taken too long to review of Millennium’s application for a section 401 
certification, see Declaratory Order Finding Waiver Under Section 401 of the Clean Water Act, 
Millennium Pipeline Co., L.L.C., Docket No. CP-16-17-000, 160 FERC ¶61,065 (Sept. 15, 
2017), and the Second Circuit upheld FERC’s conclusion, see NYSDEC v. FERC, 884 F.3d 450 
(2d Cir. 2018). 
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companies make little effort to obtain right-of-ways without resorting to eminent domain. E.g. 

Memorandum-Decision and Order, Constitution Pipeline Co., LLC v. Permanent Easement for 

0.25 Acres, et al., Docket No. 3:14-cv-2069 (N.D.N.Y. Feb. 24, 2015), available at 2015 WL 

12564217 (record indicated that company made one offer and told landowner if he did not accept 

the offer, it would obtain easement through eminent domain); Memorandum-Decision and Order, 

Constitution Pipeline Co., LLC v. Permanent Easement for 0.67 Acres, etc., Docket No. 1:14-cv-

2023 (NDNY Feb. 21, 2015), available at 2015 WL 1638477 (record reflected that applicant 

made just one offer to landowner before resorting to eminent domain). By declining to issue a 

certificate until all state permits and authorizations are received, FERC will protect landowner 

rights and encourage the “good faith” negotiations that FERC favors. See, e.g., Concurring 

Statement of Neil Chatterjee, PennEast Pipeline Co., LLC, Docket No. CP15-558, 162 FERC ¶ 

61,053 (Jan. 19, 2018) (expressing concerns regarding certificate’s impact on landowners, and 

encouraging “pipeline companies and landowners to work with the Commission to maximize 

engagement and minimize the impacts on landowners going forward.”). 

To facilitate the cooperative federalism in project review intended by FERC, FERC 

should complete its Environmental Assessment or Draft Environmental Impact Statement under 

the National Environmental Policy Act (NEPA) before state review of an application for a Clean 

Water Act section 401 certification commences. Environmental agencies such as DEC need the 

benefit of FERC’s general environmental review before they can conduct their more searching 

review of state water quality impacts. Accordingly, FERC should ensure that state environmental 

agencies have a full year from FERC’s completion of an Environmental Assessment or Draft 

Environmental Impact State to review a Clean Water Act section 401 application. Since states no 

longer have the option to flag an application as “incomplete” pending completion of FERC’s 
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environmental review, see NYSDEC v. FERC, 884 F.3d 450 (2d Cir. 2018), more applications 

will be simply denied without prejudice until FERC’s environmental review is completed. 

Finally, FERC should require the applicant to obtain state and local permits necessary to 

minimize adverse environmental impacts. In certain past certification proceedings, FERC’s 

environmental review has relied on applicants obtaining various state and local permits to 

minimize adverse environmental impacts, and its Orders have incorporated that mitigation as a 

condition of the Certificate. See Order Granting Abandonment and Issuing Certificates, National 

Fuel Gas Supply Corp., Docket No. CP15-115, 158 FERC ¶61,145, at 68 (Feb. 3, 2017) (noting 

that cumulative impacts of project would be mitigated by “measures required under other federal 

and state permits”); Environmental Assessment, at 19-21, National Fuel Gas Supply Corp., 

CP15-115 (listing state and local permits applicable to project, and requiring applicant to “obtain 

all necessary permits and approvals”); id. at 52 (noting that applicant would need to develop 

compensatory mitigation plan to address permanent wetland impacts “as part of the NYSDEC . . 

. permitting process”); Final Environmental Impact Statement: Constitution and Wright 

Interconnect Project, at 1-13 to 1-17, Constitution Pipeline Co., LLC, CP13-499-000 (Oct. 2014) 

(listing various state and local permits applicable to project, and stating that Constitution would 

be “responsible for obtaining all permits and approvals”); id. at ES-13 (a “principal reason[]” for 

FERC’s conclusion that environmental impacts from the Constitution project would be 

acceptable was that Constitution “would be required to obtain applicable permits and provide 

mitigation for unavoidable impacts on waterbodies and wetlands through coordination with . . . 

NYSDEC”); id. at 2-20 (noting that “[w]aterbody crossings would be construction in accordance 

with federal, state, and local permits . . . .”); id. at 4-245 (Constitution would minimize adverse 

impacts from project construction by “complying with applicable federal and state permit 
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requirements.”). However, when applicants have been unable to obtain such state and local 

permits, they have gone to Court or back to FERC to argue that state and local permits are 

preempted by the Natural Gas Act and are not required. See e.g. Memorandum-Decision and 

Order, Constitution Pipeline Co., LLC v. NYSDEC, Docket No. 1:16-cv-568 (March 16, 2017) 

(dismissing action seeking to hold state environmental permits preempted by Natural Gas Act); 

Request for Reconsideration and Clarification, etc., National Fuel Gas Supply Corp., Docket No. 

CP15-115 (March 3, 2017) (seeking “clarification” from FERC that all state and local 

environmental permits were preempted by the Natural Gas Act). Because state and local 

environmental permits are necessary to minimize environmental impacts, FERC should continue 

to require that the applicant actually obtain such permits as a condition of its Certificate. 

II. FERC SHOULD GRANT OR DENY REHEARING REQUESTS WITHIN 30 
DAYS, AS REQUIRED BY THE NATURAL GAS ACT. 

FERC should not use tolling orders to extend the pendency of rehearing petitions in order to 

avoid judicial review of FERC orders. FERC’s use of tolling orders undermines congressional 

intent, infringes upon property rights of landowners, and renders judicial review meaningless. 

Under the Natural Gas Act, parties cannot obtain judicial review of a FERC order unless they 

first move for rehearing of that order and FERC acts on the rehearing request. See 15 U.S.C. § 

717r(b). While FERC considers a rehearing request, pipeline construction and permanent 

environmental damage may begin. See id. § 717r(c) (request for rehearing does not stay FERC 

order). Congress gave FERC 30 days to “act” on a rehearing request, or the request would be 

“deemed to have been denied.” 15 U.S.C. § 717r(a). This Congressional language clearly 

requires that FERC either grant or deny a rehearing request with 30 days, so that judicial review 

of the underlying order can proceed in a timely way. Yet FERC regularly uses tolling orders to 

unilaterally delay judicial review by months, without applicant or party consultation, allowing 
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natural gas infrastructure to be substantially completed before a Court can even review the FERC 

order authorizing such construction. See, e.g., Sierra Club v. FERC, 867 F.3d 1357, 1364-65 

(D.C. Cir. 2017) (project construction had started by the time FERC denied petitioner’s request 

for rehearing); Delaware Riverkeeper Network v. FERC, 753 F.3d 1304, 1312 (D.C. Cir. 2014) 

(FERC took six months to deny rehearing request).  

In the context of the Clean Water Act, FERC has concluded that similar language 

imposes a hard limit on a state’s consideration of an application. Specifically, Clean Water Act § 

401(a) requires a State to “act” on an application for a certification with “a reasonable period of 

time (which shall not exceed one year)” or the certification requirements are deemed waived. 33 

U.S.C. § 1341(a)(1). FERC has described this waiver language of section 401(a)(1) as 

“unambiguous.” Order Denying Rehearings and Motions to Stay, 161 FERC ¶ 61,186, at ¶38, 

Docket No. CP16-17-003, Millennium Pipeline Co., LLC (Nov. 15, 2017). Moreover, FERC has 

stated that “the length of the section 401 waiver period is one year” and “that the deadlines 

prescribed by federal law . . . are binding,” Order on Petition for Declaratory Order, 162 FERC 

¶61,014, at ¶ 20, Docket No. CP18-5-000, Constitution Pipeline Co., LLC (Jan. 11, 2018). And 

yet when interpreting the Natural Gas Act’s similar mandate to “act” on a rehearing request 

within 30 days, FERC condones its own indefinite delay of judicial review, and harm from that 

delay, through the use of tolling orders. 

FERC should be required to comply with the plain language of the Natural Gas Act by 

either granting or denying a request for rehearing within 30 days. This will ensure that parties 

have the opportunity to seek judicial review of FERC orders before project construction 

commences or is substantially completed. 
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CONCLUSION 

 For the reasons described above, FERC should revise its certification policy to ensure 

that the rights of states, landowners, and other interested parties are not overridden.  

  

       Respectfully submitted, 

FOR THE STATE OF NEW YORK 

BARBARA D. UNDERWOOD 
Attorney General 
 
/s/ Brian Lusignan 
BRIAN LUSIGNAN 
Assistant Attorney General 
LEMUEL M. SROLOVIC 
Chief, Environmental Protection  
LISA M. BURIANEK 
Deputy Chief, Environmental Protection  
JEREMY E. MAGLIARO 
Environmental Policy Analyst 
Office of the Attorney General 
The Capitol 
Albany, NY  12224-0341 
(518) 776-2400 
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